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Introduction

Justice & Environment (J&E) is a network of public interest environmental-law organisations
based in the EU member states. J&E aims to use law to protect people, the environment and
nature. Our primary goal is to ensure the implementation and enforcement of EU legislation
through the use of European law and the exchange of information.

Having started its work as an informal network in 2003, the first full-year work-plan was
developed by J&E in 2006. Implementation and transposition of the Habitats Directive
(92/43/EEC) was chosen by J&E members as one of three initial legal areas to be worked on.

In 2006, four J&E members became involved with this work:
1. Estonian Fund for Nature (Estonia, coordinator of the topic)
2. Environmental Law Service (Czech Republic)
3. Environmental Management and Law Association (Hungary)
4. Via luris (Slovakia).

In 2006, the J&E analysis of implementation and transposition of the Habitats Directive focused
on Articles 6.3 and 6.4 of the Directive. According to J&E members, the implementation of
precisely these articles was most problematic in our home countries.

Under analysis of implementation and transposition of Articles 6.3 and 6.4 of the Habitats
Directive, two activities were implemented;
* legal analysis of transposition of these articles
* collection of case studies, illustrating the gaps in implementation of these articles in the
EU Member States.

The present legal analysis has been composed according to four legal analyses from four
different EU Member States; Estonia, Czech Republic, Hungary and Slovakia.

All analyses scrutinized transposition of Articles 6.3 and 6.4 of the Habitats Directive into
relevant national law; the present legal analysis concentrates somewhat more on the problems,
described in the national analyses, and less (or no) attention is turned fo the provisions,
transposition of which has been correct.

The analysis consists of an overview of the common problems in the four Member States and
separate (individual) national analyses.



1) General information about the transposition of the Habitats Directive

Transposition of the Habitats Directive may formally be described as timely in the four
Member States in question. Yet as the transposition has not been correctly carried-out in any of
them, such timeliness is disputable.

The main problems with transposition in the MS-s are:

1. In Slovakia, the first transposition has been in force since January 1, 2003, but the
assessment of plans was adopted only 21 months after the accession (February 1,
2006);

2. In Estoniq, the first transposition was carried out by 10th May 2004, but there are still
faults in transposition of Articles 6.3 and 6.4 of the HD;

3. In Czech Republic, Annex 4 of HD has not been transposed to Czech law at all;

4. In Hungary, the transposition was faulty to the extent that even the European
Commission turned attention to it.

However, in the ensuing two and a half years since accession to the EU, most of the mentioned
MS-s have specified their legal norms that transpose HD:

1. In Estonia, a new EIA Act stepped into force in April 2005 that introduced specified

regulation for strategic environmental impact assessment (SEA) as well as for “Natura

assessment”’;

In Slovakia, an assessment of plans was enforced, via EIA Act, since February of 2006

3. In Hungary, substantially amended Natura 2000 Degree became law in October
2006.

N

The present analysis is based on the status of legal norms, as of the end of 2006.

2) Overall framework

The Natura 2000 network was incorporated differently into the national legal systems of the
four MS-s in question. In some of them, new protected areas were added to existing categories
(Czech Republic). In some, new categories of protected areas were established (Hungary) and
in some, both possibilities were used (Estonia, Slovakia).

The assessment of projects and plans is also regulated differently. In all MS-s considered,
Natura assessment is loosely linked to EIA/SEA proceedings. But the legal link between these
two kinds of assessment differs by country, being most closely linked in Estonia (where EIA may
in some cases have characteristics of Natura assessment) and most vaguely in Hungary (where
it is not clearly regulated if and how Natura assessment is linked to EIA/SEA proceedings at
all). The issue of assessment proceedings is further analysed by p 3.2 Appropriate assessment.

3) Analysis of particular problems
1. Any plan or project...
The transposition of concept of “plan and project” is problematic in most of the countries in

question and can be described as the most characteristic and entrenched problem for them in
general.



In Estonia, Czech Republic and Slovakia, the legislation allows definition of a project or plan in
a narrow way. Accordingly, they do not cover all the activities that could possibly fall under
categories of plans or projects within the meanings of Article 6.3 HD:
1. In Slovakia, the law requires that not plans or projects, but activities should be made
subject to Natura assessment;
2. In Estonia, only activities that need environmental permits are subject to EIA (and
therefore to Natura assessment), but some activities require no environmental permit;
3. In the Czech Republic, the narrow definition is not clear from the wording of laws, but
may rise as an issue of interpretation. In addition, there is a specific problem in the
Czech Republic, which exempts forestry management plans from the scope of Natura
assessments. The nature protection bodies have an obligation to take into account
Articles 6.3 and 6.4 HD, but this clearly does not ensure a suitable level of assessment.

There is also an interesting approach regarding the condition of Article 6.3 “not directly
connected with or necessary to the management” in national legislative acts. In Estoniq, there is
no such condition, so all the projects and plans, regardless of whether they are connected to or
necessary to the management of Natura sites, are made subject to the assessment, in case they
may have an impact to this site. Therefore, the regulation is stricter than the Directive. This
appears to be similar in Hungary and Slovakia.

2. Appropriate assessment

Lack of clear rules to ensure appropriate assessment seems to be the biggest problem in all
countries, next to narrow definition of plans and projects.

In all countries, the assessment is to be carried out according to EIA/SEA requirements
(although it must be stated that in Hungary the new Natura Decree (in force since 17 October
2006) does not explicitly refer to EIA or SEA procedures so the legal link between two kind of
procedures is formally missing). However, in any of them, it is not quite clear how to incorporate
the requirements of article 6.3 of Habitats Directive into assessment proceedings. Whereas the
formal requirements (as recording of proceedings and reasoning the assessment) may be
fulfilled, the regulation could be too vague to guarantee proper assessment, according to
principles of Habitats Directive.

For example, in Estonia, the EIA proceeding has to be carried-out with particular requirements,
when the activity or plan may affect a Natura site. However, the nature of EIA/SEA is
somewhat different than assessment, foreseen in Habitats Directive. The biggest differences
concern objectives of assessment and considerations about alternatives. These differences are
not clearly stressed by law, so in practice the “Natura assessment” is usually only one
(sometimes rather small) part of the whole EIA, whereas in fact it should determine the goal and
give directions for the EIA. The problems with too vague provisions about how exactly should
the assessment to be carried out, in cases of interference with Natura sites, are common to all
countries in question.

Whereas there is at least reference to the fact that Natura assessment should take into account
the site’s conservation objectives, in other countries there is no reference to such purpose of
assessment at all.

3. Ascertaining that there is no adverse effect to the integrity of the site concerned

There is no mention of “integrity of the site’” in Czech or Hungarian law in connection with
adverse effects: Czech regulation concerns any adverse impact on the territory being more



stringent than Habitats Directive. Although the concept has been literally transposed into
Estonian law, there is no definition of what it means, causing misinterpretations in practice (for
example, percentage of the whole surface area is calculated for defining the importance of
the impacts). In Slovak law, the term used is “favourable state of such site concerning its
protection” which is narrower than “integrity of the site” and presents yet another incorrect
transposition.

4. Alternative solutions

Considering alternative solutions, being a tender-issue in practice, is not sufficiently
guaranteed even on the legislative level. In Estonia and Hungary the alternatives to be
considered should be “real” (Estonia) or “reasonable solutions” (Hungary) which brings out the
question of who will decide if an alternative is real or reasonable. In EIA practice, the decision is
usually made by the developer who presents alternatives for assessment.

In the Czech Republic and Slovakia, there is different problem — only alternatives with less
negative impact or no impact at all should be looked for. It is questionable, if such regulation
could cause problems in practice and/or should be considered as faulty transposition (in
national analyses, the Czech and Slovak lawyers have a different opinion in this matter).

5. Imperative reasons of overriding public interest

Taking into account imperative reasons of overriding public interest is the third most
problematic issue in the transposition problems, concerning all four MS-s in question.

In Estonia, the wording used is “necessary for the public for vital reasons” which is a clearly
more inclusive basis for exemption than foreseen in the Habitats Directive. Similar problems
rise in Slovak law, where the term “urgent reasons of prevailing public interest” is used. In the
Czech Republic, the wording of the regulations are unclear, allowing the possible interpretation
that due to existence of imperative reasons of overriding public interest, means it is necessary
only to examine those policies and projects that have no alternative to lower or no adverse
impact on a Natura 2000 location. In Hungarian law, the regulation about public interest is
also inconsistent, although it does not result in incorrect transposition.

6. Compensatory measures

The obligation to take compensatory measures is prescribed in Czech and Slovak law, but
completely lacking in Estonian law (although relevant amendments are already in
Parliamentary discussion). In Hungary, the compensatory measures are limited to
“proportionate to the expected damage,” which is also an incorrect transposition.

Another problem is the nature of compensatory measures. According to Article 6.4 of the
Habitats Directive, the compensatory measures should guarantee overall coherence of the
Natura 2000 network. Only Czech law requires that coherence is ensured by compensatory
measures (and is even more stringent than the Directive, requiring also that compensatory
measures should ensure protection of Natura 2000 sites). In other countries in question, the
legislation does not refer to a necessity to ensure overall coherence at all (in Estoniq,
amendments have been prepared to improve the legislation).

In some countries the obligation to inform Commission about compensatory measures has
not been transposed correctly. In Slovakia, the Commission needs be informed only in case the



site hosts priority habitats or species, whereas in Estonia, the current legislation does not refer
to such obligation at all (amendments have been prepared).

4) Conclusions

After two and a half years in the European Union and several amendments to the national laws
of the Czech Republic, Slovakia, Hungary and Estonia, transposing articles 6.3 and 6.4 of the
Habitats Directive, there are still shortcomings in this regard to national legislation.

Three biggest shortcomings concern:

1. Narrow definition of projects and plans to be assessed
2. Vague requirements for the assessment proceedings
3. Restricted definition of imperative reasons of overriding public interest

These problems are more or less visible in all analysed Member States.
In addition, there are shortcomings in the transposition of provisions concerning the obligation

to look for alternatives and take compensatory measures, when determining that a project or
plan in question may indeed impose harmful effects to a Natura site.
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1) Introduction

1.1. Analysed problems

This analysis focuses on transposition of Articles 6.3 and 6.4
of the EU Directive 92/43 /EEC' (Habitats Directive) into Estonian national legislation.

1.2. General information on the transposition of the Habitats Directive

The transposition of Articles 6.3 and 6.4 of the Habitats Directive into Estonian legislation has
been so far carried out in two stages:

1. first, via the new Nature Protection Act (in force since 10th May 2004) which contained
amendments to Environmental Impact Assessment and Environmental Auditing Act
(hereinafter referred to as ‘old EIA Act’);

2. second, via the Environmental Impact Assessment and Environmental Management
Systems Act (in force since 3rd April 2005, hereinafter referred to as ‘EIA Act’).

In addition, another amendment to the EIA Act is presently in proceedings of Parliament,
concerning transposition of Art 6.3 and 6.4 of the Habitats Directive.

With the amendments in the old EIA Act, the impact assessment of projects according to Articles
6.3 and 6.4 was incorporated into EIA proceeding. The old EIA Act did not, however, prescribe
rules for strategic environmental impact assessment (SEA). This deficiency was solved through
the new EIA Act which prescribes separate regulations for EIA and SEA.

As the first transposition was carried out by 10th May 2004, it can be said that Estonia has
formally more or less kept the designated time frame for transposition. However, it has to be
noted that until today, the transposition has not been correct.

1.3. Overall framework

The European network of protected areas, Natura 2000, was incorporated into the national
system of nature protection, which has been in effect in Estonia since 1994. On 10th May
2004, a new Nature Protection Act was enforced, containing also provisions about Natura
2000 sites.

The new protected areas (SCI, SPA) were in main part added to existing categories of
protected areas. However, a new type of protected areas — special conservation areas — was
created for sites that need less stringent protection. The administration system of protected
areas did not change due incorporation of Natura 2000 system (it did, however, change since
1st January 2006 due administrative reform of protected areas). The administrators of
protected areas (including SCA-s) are presently regional departments of Ministry of
Environment (MoE).

The list of pSCls and SAC-s was presented to European Union by Estonian Government with
decision of 5th August 2004. According to opinion of Estonian environmental NGOs, the list of
selected areas is satisfactory. However, there have occurred problems with some areas,
planned to leave out or even left out from the list for economical reasons.

' Council Directive 92/43 /EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and
flora (OJ 1992 L 206)



2) Analysis of particular problems
The analysis follows the logical structure of Articles 6.3 and 6.4 of the Habitats Directive.

2.1. Any plan or project not directly connected with or necessary to the management of the
site

2.1.1. Projects and plans

According to § 3 p 2 of EIA Act, environmental impact shall be assessed, if activities are
proposed wich alone or in conjunction with other activities may potentially significantly affect a
Natura 2000 site. Also, according to § 33 (1) 4), SEA will be carried out before enacting a
plan, in case the plan is the basis for activities which are likely to significantly affect a Natura

2000 site.

As the list of projects and plans that are subjected to EIA or SEA proceedings, is not exhausting
and no projects or plans are excluded from it (except for certain reservations, made also in
Directive 85/337 /EEC and 2001 /42 /EC), the Natura assessment should be applicable to all

kinds of projects and plans, if needed.

The definition of ,,proposed activities” is, however, a term out of context of EIA Act. The EIA Act
foresees two different kind of proceedings — EIA in proceedings of permits and SEA in
proceedings of plans. Therefore, it is questionable whether the scope of EIA Act also covers
activities, for which no permit or plan is required, but which nevertheless may significantly
affect Natura 2000 site, e.g. cultivation of natural or semi-natural grassland (very important
habitats in Estonia), or changing crop type in large cultivation area, important for birds. For
this kind of activities, initiating EIA would not be legally justified — it would not be possible to
initiate EIA as separate proceedings in case of proposed activities are not subjected to any
kind of permit or plan proceedings.

The European Commission handbook ,,Managing Natura 2000 sites” (hereinafter referred to
as Handbook) declares that ,project” should be defined in a very broad manner, and it should
not be limites to physical construction — for example, a significant intensification of agriculture
which threatens to damage or destroy the semi-natural character or a site may be covered. As
such kind of activities are not covered by Estonian EIA proceedings, EIA Act is not in accordance
to Habitats Directive.

There are more problems with implementation of EIA Act in practice. For example, forest
notifications (permits for cutting the trees) and forest management plans are never subjected to
EIA or SEA (including ‘Natura assessment’) in practice, although the forest management plans
can be considered as ‘plans’ in meaning of EIA Act.

2.1.2. ‘Not directly connected with or necessary to the management’

According to Estonian EIA Act, all the plans and projects, significantly affecting Natura 2000
sites, are subjected to assessment, including such plans that are connected to or necessary for
management of the site. Such EIA and SEA proceedings have indeed been initiated in practice
(e.g. restoration of Préstvike lagoon, one of goals is the precise inventory of Natura 2000
habitats in order to plan management works for the lagoon). It is hard to evaluate if such

*Managing Natura 2000 sites: the provisions of Article 6 of the ‘Habitats’ Directive 92/43 /EEC. Office for
Official Publications of the European Communities, 2000.



regulation is a major problem in practice, but it definitely mists the purpose of EIA, regarding
assessment according to Habitats Directive.

2.2. ‘Is likely to have a significant effect thereon, either individually or in combination
with other plans or projects’

2.2.1. Significant effect

The definition of significant effect is given in § 5 of EIA Act in terms of general EIA
proceedings: ,,The environmental impact is significant if it may potentially exceed the
environmental capacity of a site, cause irreversible changes to the environment, endanger human
health and well-being, the environment, cultural heritage or property.”

The activities which always are considered to have significant effect are listed in § 6 (1) (the
listi s analogous to Annex | of the Directive 85/337 /EEC); in other cases the decision about
initiating EIA/SEA is decision of discretion. In cases when the EIA will not be initiated, the
decision has to be written and reasoned. If proposed activities may potentially affect Natura
2000 sites, the decision-maker shall obtain approval for the draft decision to refuse initiation
of environmental impact assessment of the proposed activities with the administrator of the
specified protected natural features. It can be concluded that, the transposition of the Habitats
Directive is more or less correct.

In practice, however, the decisions about not initiating EIA are often not reasoned or even not
formulated and/or published. It is also a clear tendency that the most important criteria for
declaring the effect as significant is position of the activity on Natura site or directly next to it.
In practice, the most problematic cases could be forest management plans and forest
notifications, but also drainage system restorations and building permits. The problems may
arise with permits/plans, over which the regional departments of MoE have no authority.

2.2.2. 'Likely to have’

The Habitats Directive does not give further explanation about what is meant with "likely” in
Art 6.3. According to the Handbook, in line with the precautionary principle, it is unacceptable
to fail to undertake an assessment on the basis that significant effects are not certain.

Estonian EIA Act prescribes: environmental impact shall be assessed, if activities are proposed
wich alone or in conjunction with other activities may potentially significantly affect a Natura
2000 site. More precise translation would be even presumably affect a Natura 2000 site. The
wording is not exactly in accordance with the meaning of Art 6.3 of the Habitats Directive.
However, there have been no problems in practice with this particular issue.

2.2.3. 'Either individually or in combination with other plans or projects’

Estonian EIA Act prescribes: environmental impact shall be assessed, if activities are proposed
which alone or in conjunction with other activities may potentially significantly affect a Natura
2000 site. Also the more exact provisions about requirements to EIA and SEA report contain

obligation to evaluate cumulative effect together with other activities.

It has to be concluded that the transposition is correct.



In practice, there have been problems with evaluation what kind of projects to take into
account while assessing the cumulative effects, so a more precise definition in national
legislation could be helpful.

2.3. 'Appropriate assessment of its implications for the site in view of the site’s
conservation objectives’

2.3.1. Appropriate assessment

As mentioned before, the “Natura assessment” has been incorporated into EIA and SEA
proceedings. The requirements for these proceedings are quite strict so the requirements for
recording and reasoning the assessment (as stated in the Handbook) are fulfilled. The expert
for EIA must have certain license and the expert for SEA has to fulfill certain requirements, in
order to be entitled to carry out the proceedings. There are special provisions (§ 29 (1) and §
45 (1)) about specific orientation to view of the site’s conservation objectives in case the
proposed activity may affect Natura 2000 site. Therefore, the transposition has been correct.

In practice, however, several problems have occurred with the implementation of EIA Act.

First, the nature of EIA (SEA) is somewhat different from the assessment, foreseen in Habitats
Directive. The national courts have at least in one case stated that the purpose of
proportionate EIA is not carrying out voluminous and long-term scientific research or financing
such kind of researches by developers, otherwise there would be no possibility to establish
complicated new constructions in a very long time.? It has to be noted that in this particular
case, the EIA was initially carried out in period of 3 months (the additional complementation of
the EIA report lasted another 8 months, but no substantial amendments regarding the possible
impacts were made at that additional period). Considering the ECJ position in Waddenzee
case - the assessment according to Habitats Directive means that “all the aspects of the plan or
project which can, either individually or in combination with other plans or projects, affect those
objectives must be identified in the light of the best scientific knowledge in the field”, the
assessment according to Habitats Directive should be precisely scientific research and it has to
be sufficiently thorough.

Second, the regulation of EIA foresees that the EIA expert is directly hired by the developer.
This has caused situation where the expert often is in fact not independent or unbiased towards
the proposed project.

2.3.2. Site’s conservation objectives

§ 29 (1) and § 45 (1) of the EIA Act prescribe special provisions, regarding assessment in case
of activities that may affect Natura 2000 site — in such cases, the the purpose of protection of
the site must be particularly taken account of upon EIA/SEA. The site’s conservation objectives

are determined in the decision for placing natural object under protection.

Therefore, the transposition has been correct.

*Judgement of Tallinn Administrative Court of 9 June 2004 in case of Saaremaa port, case No 3-1 152/2004
“Case C-127/02(Estonian Fund for Nature and Estonian Green Movement v Ministry of Environment); see also the
case study about Port of Saaremaa



2.4. 'Agreement to the plan or project only after having ascertained that it will not
adversely affect the integrity of the site concerned and, if appropriate, after having
obtained the opinion of the general public’

2.4.1. ‘Having ascertained that it will not adversely affect’

According to § 29 (2) and § 45 (2) of EIA Act, an authorisation may be issued or plan enacted if
permitted by the protection rules of Natura 2000 sites and the decision-maker is convinced that
the proposed activities do not have a negative impact on the integrity of the Natura 2000 site or
on the purpose of protection thereof.

There may be a problem of transposition in this provision because of poor wording. The phrase
“is convinced” in Estonian can mean also state of mind where the decision-maker is inwardly
convinced of something. Therefore, the concept “ascertained” would express the meaning of
the Habitats Directive more properly.

However, no problems in practice have been detected, regarding this particular issue.
2.4.2. Integrity of the site concerned

According to § 29 (2) and § 45 (2) of EIA Act, an authorisation may be issued or plan enacted if
permitted by the protection rules of Natura 2000 sites and the decision-maker is convinced that
the proposed activities do not have a negative impact on the integrity of the Natura 2000 site or
on the purpose of protection thereof.

Although the transposition is correct, there have been some problems in practice while defining
the “integrity of site”. There is no definition in the national law about what is the integrity of
the site. In some cases, the EIA experts just calculate how much of the surface area of Natura
site will be affected by the project, in other cases refer to other areas of same valuve. This is,
however, a problem of implementation rather than transposition.

2.4.3. Obtaining the opinion of the general public

The public participation is mandatory part of EIA and SEA proceedings. Therefore, the
transposition has been correct.

2.5. Initial considerations in Art 6.4
2.5.1. Alternative solutions

According to § 29 (3) and § 45 (3) of EIA Act: If, regardless of the potential significant effect of
the proposed activities or resulting from implementation of a plan on a Natura 2000 site, the
activity is still necessary for the public due to vital reasons, including social or economic reasons,
and due to lack of alternative solutions, an authorisation may be issued with the consent of the
Government of the Republic.

These provisions refer to a possibility that alternative solutions will be looked for only after the
potential significant effect to Natura 2000 site has been ascertained and the activity is still
necessary for the public. According to the Handbook (p 5.3.1), the alternative solutions should
have been determined already during the screening stage according to Art 6.3 — such
alternatives could be alternative locations, different scales or designs of development, or
alternative processes. The 'zero-option’ should be considered too. Assessment of alternatives a



task for competent national authorities and the reference parameters for such comparison
should deal with aspects concerning the conservation and the maintenance of the integrity of
the site and of its ecological functions. In this phase, therefore, other assessment criteria, such as
economic criteria, cannot be seen as overruling ecological criteria.

Although it may seem that transposition is correct — the obligation to assess alternatives is
mentioned — the transposition may be too shallow to guarantee proper evaluation of
alternatives.

According to EIA Act, both EIA and SEA reports should contain assessment of alternatives.
However, only real alternatives should be assessed. There is no definition about the ,real”
alternatives, but in practice the possible alternatives are determined by the developer, who's
approach to which alternatives are real and which nof, is usually determined by economic
criteria.

2.5.2. Imperative reasons of overriding public interest

According to § 29 (3) and § 45 (3) of EIA Act: If, regardless of the potential significant effect of
the proposed activities or resulting from implementation of a plan on a Natura 2000 site, the
activity is still necessary for the public due to vital reasons, including social or economic reasons,
and due to lack of alternative solutions, an authorisation may be issued with the consent of the
Government of the Republic.

The transposition of concept of imperative reasons of overriding public interest has not been
correct. The Directive does not refer to just essential reasons, but to imperative and
exceptionally important reasons. According to Handbook, these reasons should be so important
that they can be balanced against the conservation aims of the directive (to protect the natural
heritage of EU on the highest level). Moreover, such reasons should be long-term, not short-term
economic interests or other interests which would only yield short-term benefits for society and
which would not be sufficient to outweigh the long-term conservation interests protected by the
directive.’

2.6. Compensatory measures

2.6.1. ‘Shall take all compensatory measures’

In Estonian national legislation, there is no obligation to take compensatory measures, even if
the proposed activity or plan may affect Natura 2000 site and the project/plan still has to be
authorised for imperative reasons of overriding public interests.

The transposition of Habitats Directive is completely faulty in this matter.

The Ministry of Environment has, however, prepared amendments to EIA Act and Nature

Protection Act, in order to eliminate this insufficiency. This draft of law is presently in
proceedings of Parliament.®

® The same position has been taken by Dr iur Hannes Veinla of Tartu University in his article ,Saaremaa sadama
ja teiste samalaadsete projektide arendamine. Qiguslikud riskid Euroopa Uhenduse looduskaitsedirektiivide
kontekstis“ Juridica X/2005 p 693-704. (Development of port of Saaremaa and other similar projects. Legal risks
in context of nature protection directives of the European Union)

® as of 1st December 2006



With these amendments, § 29(3) and § 45(3) of the EIA Act will be supplemented with one
sentence: ,, When authorising the project (plan), an obligation to implement compensatory
measures has fo be imposed.”

The Nature Protection Act will be supplemented with a whole paragraph ,Implementation of
compensatory measures”, which determines following measures as compensatory measures in
stricter sense:

* restoring of habitats;

* creation of new habitats,

* improving existing habitats;

* other measures that could help avoiding further deterioration of the overall coherence
of Natura 2000 network.

There will also be criteria to which the compensatory measures should respond (connection of
the same bio-geographical region within the proposed activity shall be carried out etc).

Therefore, the content of compensatory measures in national legislation should in future be
sufficient, in order to correspond to the requirements of Habitats Directive.

2.6.2. ‘Overall coherence’ of the Natura 2000
See the previous p.
2.6.3. Informing the Commission of the compensatory measures adopted

There is no obligation in national legislation to inform the Commission of the compensatory
measures adopted. The planned amendments in EIA Act and Nature Protection Act do not
contain supplementary provisions in this matter either.

In this regard, the national legislation is not in accordance with the Directive.
2.7. Sites hosting priority natural habitats and/or priority species
2.7.1. The sites concerned

According to § 29 (4) and § 45 (4) of the EIA Act, the Government of the Republic shall refuse to
issue its consent if a priority natural habitat or priority species within the meaning of Directive
92/43 /EEC exists on the Natura 2000 site. In such case, an authorisation may be issued for the
proposed activities or activities may be permitted without the requirement of an authorisation only
with the consent of the European Commission.

The current legislation is in exact accordance to the Habitats Directive.

The above mentioned draft of act which is to amend EIA Act and Nature Protection Act,
contains amendments to these provisions as well. In result of these amendments, the restrictions
of second half of Art 6.4 would apply only in case when the activity proposed may affect the
priority habitat or priority species hosted by the Natura 2000 site.

However, according to the Handbook (p 5.5.1), Art 6.4, second subparagraph may be
understood as applying to all sites hosting priority habitats and /or species, when these
habitats and species are affected.



Therefore, the national legislation would be in accordance to the Directive even if amended in
the intended way.

2.7.2. The concepts of ’human health’, 'public safety’ and ’beneficial consequences of
primary importance for the environment’

The current national legislation does not refer to concepts of ‘human health’, ‘public safety’ or
‘beneficial consequences of primary importance for the environment’ as basis for decision to
issue consent in case the Natura 2000 site hosts priority habitats/species. The only possibility to
give authorisation to the proposed activity is to ask consent from the European Commission.

With the draft of amendments to EIA Act and Nature Protection Act, the government has
proposed to change these provisions so that the government could give its consent only in case
the proposed activity “is connected to human health, public safety or beneficial consequences of
primary importance for the environment” (in case of other imperative reasons of overriding public
interest, Commission should be consulted, see the next p).

Although this regulation seems to be more in accordance with Art 6.4 of the Directive than the
current version of EIA Act, there are some questionable issues. It is not clear from the wording
that the considerations, connected to human health, public safety or beneficial consequences of
primary importance for the environment, should also be imperative and overriding public
interest. Better wording would be helpful.

2.7.3. Opinion from the Commission

As already mentioned in p 2.7.2, according to current legislation, the consent of European
Commission is an obligatory prerequisite for authorization the proposed activities in case the
Natura 2000 site hosts priority habitats/species. Such regulation is clearly more stringent than
regulation in the Art 6.4.

With the draft of amendments to EIA Act and Nature Protection Act, the Commission should
only be consulted in case of other imperative reasons of overriding public interest. This

approach is in accordance with the Habitats Directive and its interpretation in the Handbook (p
5.5.3).

3) Conclusions

The transposition of Art 6.3 and 6.4 of the Habitats Directive into national legislation is only
partly correct. There are following deficiencies:

1. not all activities possibly influencing Natura sites are subject to the assessment, but only
those activities which require development consent;

2. the concept of imperative reasons of overriding public interests has turned into just
“necessary for the public due to vital reasons” in the national legislation, which
diminishes the importance of possible reasons to override the nature protection values,
stressed in the Directive;

3. the current national legislation does not oblige to implement compensatory measures
even if the proposed activity or plan may affect Natura 2000 site and the
project/plan still has to be authorised for imperative reasons of overriding public
interests;

4. there is, of course, no obligation to inform the Commission about such compensatory
measures.



In some parts, the current legislation is more stringent than Directive itself:
1. the assessment is required also in case the activities are directly connected to or
necessary for the management of the site;
2. in case the Natura 2000 site hosts priority habitats/species, the only possibility to give
authorisation to the proposed activity is to ask consent from the European Commission
(ie. the consent of the Commission is obligatory pre-requisite for such authorisation).

However, some theoretically correctly transposed provisions may cause problems in practice
because of vagueness, bad wording or structure of the provisions of national legislation.

Inclusion of Natura assessment directly to EIA assessment may have caused misunderstandings
of the requirements of the Natura assessment, especially in the issues that should be considered
in both proceedings, but from different point of view. For example, it is not very clear from the
EIA Act that Natura assessment presumes considerations of possible alternatives and measures
from ecological (not economical) point of view (see, for example, ECJ judgment in case C-

239/04, p 34-36).
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1) Introduction
1.1. Analysed problems

This analysis focuses on the insufficient transposition of Article 6, Subsections 3 and 4 of
Directive 92/43 /EHS (hereinafter “Habitats Directive”) into Czech legal system. Other
provisions of the Directive and other legal regulations can only be taken into account if they
are relevant to the transposition of the stated Article of the Habitats Directive.

1.2. General information on the transposition of the Habitats Directive

Transposition of Habitats Directive into the Czech legal system was carried out via Act No.
218/2004, Collection of Laws (hereinafter “Coll.”), which changes Act No. 114/1992 Coll., on
Nature and Landscape Protection, as later amended; Act No. 50/1976 Coll., on Territorial
Planning and the Building Code (Building Act), as later amended; and Act No. 219/2000 Coll.,
on the Property of the Czech Republic and its Acting in Legal Relationships, as later amended.

The Act became effective on 28 April 2004, i.e. before 1 May 2004, when the Czech Republic
entered the European Union. Therefore, the designated time frame for transposition was kept
on the part of the Czech Republic.

It is necessary to state that so far Annex No. 4 of the Habitats Directive has not been
transposed into the Czech rule of law (status as of August 2006). The protection of species,
which is required by Article 12 of the Habitats Directive, is not properly ensured in the Czech
Republic.

1.3. Overall framework

The European system of nature protection, NATURA2000, was incorporated into the national
system of nature protection, which has been in effect in the Czech Republic since 1992. Act No.
114/1992 Coll., on Nature and Landscape Protection, created in the Czech Republic an
integrated system of protected areas of varying degrees (national parks, reservations, etc.)
and protected endangered species of flora and fauna (the legally binding list is an annex to
the Act).

Transposition of Habitats Directive was carried out in such a manner so that new protected
areas (SCI, SPA) were added to existing categories of protected areas. No new system of
administrative authorities was created that would have the task of protecting of the
NATURA2000 system. This task was taken up by existing nature protection bodies with the
provision that the manner of protection was changed in order to comply with the requirements
of the Habitats Directive.

The adoption of the amendment to Act No. 114/1992 Coll., on Nature and Landscape
Protection, was accompanied by great controversy, mainly with regard to resistance of the
economic lobby to expand protected areas in a blanket manner. As a result of this pressure
during the course of discussing the bill, changes were approved in the parliament that had, as
their objective, the weakening of nature protection bodies with regard to the protection of the
NATURA2000 system. So, for example, the government of the Czech Republic received final
power to adopt resolutions on agreement with infringement into NATURA2000 system locations
instead of it being given to nature protection bodies (see chapter 2.6.1. of this analysis).



The attempt to integrate the protection of NATURA2000 system landscapes into the existing
nature protection system in the Czech Republic resulted in the need to reformulate the
provisions of Habitats Directive in order to ensure its interconnection to the existing system of
nature protection in the Czech Republic. This led to certain formulation inaccuracies resulting in
the incorrect transposition of the Habitats Directive, as is described in the text below.

Another significant problem is complicated relation between Nature and Landscape Protection
Act and EIA procedure. If the nature protection authority, through its opinion does not exclude
the possibility of a significant impact of the policy or project on NATURA2000, then the given
policy or project must be subject to assessment according to the Act No. 114/1992 Coll., on
Nature and Landscape Protection and Act No. 100/2001 Coll., on Environmental Impacts
Assessment (EIA). The “NATURA assessment” has the same procedure as “EIA/SEA assessment”.
It depends then on the nature of the policy or project, if its assessment is only “NATURA
assessment” or the “NATURA assessment” is part of “EIA/SEA assessment”.

2) Analysis of particular problems
The analysis follows the logical structure of Articles 6.3 and 6.4 of the Habitats Directive.

2.1. Any plan or project not directly connected with or necessary to the management of the
site

2.1.1. Projects and plans

a) According to Article 45h, Subsection 1 of Act No. 114/1992 Coll., on Nature and
Landscape Protection, any policy or project which may, either individually or in combination with
other policies or projects, have a significant effect on the ferritory of a site of European
importance or bird area, shall be subject to assessment of its implications on this territory and its
conservation status from the stated points of view. This shall not apply to management plans
prepared by a nature protection authority for this area, and further to forest management plans
and forest management lay-outs, for which, in such case, the binding opinion pursuant to Article 4
paragraph 3 shall take into account Article 6 paragraphs 3 and 4 of the Habitats Directive.

The wording “policy or project” refers to Act No. 100/2001 Coll., on Environmental Impacts
Assessment (EIA), specifically to the wording of Articles 3, 4 and 10a. These provisions refer to
the Annex No. 1 of the Act which divides the policies and projects into the two categories and
determines which are subject to either case-by-case assessment or categorical assessment.
Since 27.4.2006 are all policies or projects which may, either individually or in combination
with other policies or projects, have a significant effect on the territory of a site of European
importance or bird area subject of the assessment. The fulfilment of the condition “may, either
individually or in combination with other policies or projects, have a significant effect on the
territory of a site of European importance or bird area” is approved by the nature protection
bodies.

Till 26.4.2006, before the amendment of the Act No. 100/2001 Coll. made by the Act
163/2006 Coll., the definition of policy or project in the Act No. 100/2001 Coll. did not cover
all activities that could separately, or in combination with others, significantly affect the Sites of
Community Interest or Specially Protected Areas, as the Habitats Directive requires. Thus, the
wording of the provisions of Article 45h does not clearly lay down whether the concept of “any
policy or project” can be defined in a broader manner than was laid down in the Act No.
100/2001 Coll. In practice, cases could occur when the relevant authorities would define the



concept of “any policy or project” in a narrow manner, which with regard to Habitats Directive
was not allowable.

b) According to the Article 45h of the Act the obligations to assess the impacts of policy or
project on NATURA2000 system locations do not apply to so-called forest management
plans, the elaboration of which is based on Article 24 of Act No. 289/1995 Coll., on Forests
and the Obligations of Forest Owners. However, forest management plans clearly fall under
the definition of plans pursuant to Article 6, Subsections 3 and 4 of the Habitats Directive. But
the Act says that the standpoint of nature protection bodies concerning the draft of the forest
management plan shall only take into account Article 6, Subsections 3 and 4 of the Habitats
Directive.

In this case the requirements of the Habitats Directive are transposed into Czech law via a
reference. In this case the general reference to the wording of Article 6, Subsections 3 and 4
of the Habitats Directive does not ensure a suitable level of assessment, which is required by
the Habitats Directive, for the following reasons:

* The provisions of Article 6, Subsections 3 and 4 of the Habitats Directive are too
general. They do not give the pertinent authorities sufficiently detailed instructions in
order for them to ensure a suitable level of assessment,

* The text of the provisions of the Act gives authorities the opportunity to deviate from
the procedures laid down in Article 6 of the Habitats Directive, when it says that the
approving forest management plans shall only take into account the requirements of
the Habitats Directive. So it is up to a specific authority to what extent it will abide by
the requirements of the Habitats Directive,

* If legislators required the bodies creating the forest management plan to not deviate
from the requirements of Article 6, Subsections 3 and 4 of the Habitats Directive, they
would formulate the above-mentioned provisions of the Act as an obligation (e.g. “The
body drawing up a forest management plan is obligated to proceed pursuant to Article 6,
Subsections 3 and 4.”)

Thus, the fundamental prerequisite of correct transposition is not fulfilled, i.e. the transposition
in its form, its content and with regard to the clarity and preciseness of its formulation is not
drawn up so that its application does not cause application problems.

2.1.2. ‘Not directly connected with or necessary to the management’

The specification “not directly connected with or necessary to the management* has not been
transposed into the Czech legislation. Therefore according to the Article 45h of the Act No.
114/1992 Coll., on Nature and Landscape Protection, any policy or project, significantly
affecting Natura 2000 sites, is subjected to assessment, including such policies or projects that
are connected to or necessary for management of the site. This mistake of transposition does
not change the sense and intention of the Habitats Directive. We conclude the Czech legislation
is in conformity with the Habitats Directive.

2.2. ‘Is likely to have a significant effect thereon, either individually or in combination
with other plans or projects’

2.2.1. Significant effect
According to Article 45h, Subsection 1 of Act No. 114/1992 Coll., on Nature and Landscape

Protection, any policy or project which may, either individually or in combination with other
policies or projects, have a significant effect on the territory of a site of European importance or



bird area, shall be subject to assessment of its implications on this territory and its conservation
status from the stated points of view.

The Czech legislation does not contain the definition of “significant effect”. Therefore if the
policy or project has a significant effect it is approved case-by-case by the nature protection
bodies.

2.2.2. 'Likely to have’

According to Article 45h, Subsection 1 of Act No. 114/1992 Coll., on Nature and Landscape
Protection, any policy or project which may, either individually or in combination with other
policies or projects, have a significant effect on the territory of a site of European importance or
bird area, shall be subject to assessment of its implications on this territory and its conservation
status from the stated points of view.

As the expressions “likely to have” and “may have” have the same meaning in this context we
conclude the Czech legislation is in conformity with the Habitats Directive.

2.2.3. 'Either individually or in combination with other plans or projects’

According to Article 45h, Subsection 1 of Act No. 114/1992 Coll., on Nature and Landscape
Protection, any policy or project which may, either individually or in combination with other
policies or projects, have a significant effect on the territory of a site of European importance or
bird area, shall be subject to assessment of its implications on this territory and its conservation
status from the stated points of view.

As the wording has been transposed word-by-word into the Czech legislation we conclude
conformity.

2.3. 'Appropriate assessment of its implications for the site in view of the site’s
conservation objectives’

2.3.1. Appropriate assessment

According to Article 45h, Subsection 1 of Act No. 114/1992 Coll., on Nature and Landscape
Protection, any policy or project which may, either individually or in combination with other
policies or projects, have a significant effect on the territory of a site of European importance or
bird area, shall be subject to assessment of its implications on this territory and its conservation
status from the stated points of view.

The word “appropriate” has not been transposed into the Czech legislation. However, if the
assessment is appropriate will depend on the factual implementation and application by the
nature protection bodies.

Article 45h, Subsection 2 of the Act No. 114/1992 Coll. further states that during assessment of
implications of policies and projects pursuant to paragraph 1, it shall be proceeded according to
separate legal regulations on environmental impact assessment (which is Act No. 100/2001
Coll.), unless another procedure is set out in Article 45i. However, according to the Article 23,
Subsection 13 of the Act No. 100/2001 Coll. the assessment of the implications of the policies
and projects on the territory of a site of European importance or bird area is not affected by
the Act No. 100/2001 Coll. This unclear provision points out the difference between the word
“assessment” as the procedure carried out by the nature protection authority and the word



“assessment” as the result of the procedure — the opinion of the nature protection authority. The
assessment as procedure is carried out according to the Act No. 100/2001 Coll., whereas the
conclusions of the assessment and the opinion are compiled according to the Act No.
114/1992 Coll. which contains the special legislation about the NATURA 2000 requirements.

However, if the policy or project has such a nature that it is also subject of EIA/SEA
proceedings, the “NATURA assessment” is carried out within the EIA/SEA proceeding. The
opinion of the nature protection authority contains a part only concerning results of “NATURA
assessment” and a part only with results of “EIA/SEA assessment”. The Czech legislation also
lays down different requirements for authorization of the persons carrying out either the
“EIA/SEA assessment” or “NATURA assessment”.

If the policy or project does not fulfill the conditions of the Act No. 100/2001 Coll., but the
nature protection authority does not exclude the possibility of its significant impact on
NATURA2000, the policy or project is a subject only of the “NATURA assessment”. During this
assessment the impacts on the species and habitats and on the coherence of NATURA 2000 are
then mainly evaluated.

2.3.2. In view of the site’s conservation objectives

According to the Article 45h, Subsection 1 of the Act No. 114/1992 Coll., on Nature and
Landscape Protection, any policy or project which may, either individually or in combination with
other policies or projects, have a significant effect on the territory of a site of European
importance or bird area, shall be subject to assessment of its implications on this territory and its
conservation status from the stated points of view.

The Habitats Directive states clearly that the point of view is “the site’s conservation
objectives”. Whereas the Czech legislation refers to any stated points of view and therefore
makes the application more uncertain because it is not clear which stated points of view were
meant.

We conclude the transposition in its form, its content and with regard to the clarity and
preciseness of its formulation is not drawn up so that its application does not cause application
problems.

2.4. 'Agreement to the plan or project only after having ascertained that it will not
adversely affect the integrity of the site concerned and, if appropriate, after having
obtained the opinion of the general public’

2.4.1. ‘Having ascertained that it will not adversely affect’

According to the Article 45i, Subsection 8 of the Act No. 114/1992 Coll., on Nature and
Landscape Protection, the authority competent to approve a policy or project mentioned in Article
45h may approve it only if, on the basis of the opinion, according to separate legal regulations
on environmental impact assessment, this policy or project will not have an adverse impact on the
territory of a site of European importance or bird area, or under conditions specified in
paragraph 9, or, optionally, in paragraph 10.

The Czech transposing measure in the Act No. 114/1992 Coll. contains the provision with the
same purpose as the Habitats Directive. However, the Czech rule of law contains a mechanism
that allows overcoming a not approving standpoint of bodies that have the jurisdiction to
assess the impacts of policies and projects on NATURA2000 network landscapes.



The provisions of Article 136, Subsection 3 of the Act No. 50/1976 Coll., on Territorial
Planning and Building Code, lay down the procedures to be followed when resolving disputes
between state bodies concerning the placement of policy or project and approving policies or
projects that can impact the NATURA2000 network. According to these provisions, disputes that
concern NATURA2000O sites are settled by the Ministry for Regional Development with
agreement from the Ministry of the Environment; if they do not come to an agreement the
government will make a decision about the dispute.

This procedure is in marked contradiction with Subsections 3 and 4, Article 6 of the Habitats
Directive. The provisions of Article 136, Subsection 3 of the Act No. 50/1976 Coll. count with
the fact that the government can adopt a resolution concerning a policy or project, which will
impact a NATURA2000 network, that is in direct conflict with the results of the assessment
pursuant to Subsections 3 and 4, Article 6 of the Directive. For this reason this is an incorrect
transposition of the Directive.

2.4.2. Integrity of the site concerned

According to the Article 45i, Subsection 8 of the Act No. 114/1992 Coll., on Nature and
Landscape Protection, the authority competent to approve a policy or project mentioned in Article
45h may approve it only if, on the basis of the opinion according to separate legal regulations on
environmental impact assessment, this policy or project will not have an adverse impact on the
territory of a site of European importance or bird area, or under conditions specified in paragraph
9, or, optionally, in paragraph 10.

The Czech transposing measure is more general because it concerns any adverse impact on the
territory. Whereas the Habitats Directive only excludes plan or project adversely affecting the
integrity of the territory. Thus, Czech legislation is more stringent than the Habitats Directive.

It has to be concluded that the transposition is incorrect.
2.4.3. Obtaining the opinion of the general public

All policies and projects which may, either individually or in combination with other policies or
projects, have a significant effect on the ferritory is a subject of either only “NATURA
assessment” or “SEA /EIA assessment” containing the part with conclusions of the “NATURA
assessment”. Both types of assessment are carried out according to the Act No. 100/2001 Coll.
which assure the right of the general public to give its opinion. The transposition is therefore
correct.

2.5. Initial considerations in Art 6.4
2.5.1. Alternative solutions

According to the Article 45i, Subsection 9 of the Act No. 114/1992 Coll. if the assessment (...)
shows an adverse impact on Natura 2000, and a variant solution having lower or no adverse
impact does not exist, the proposed policy or project may be approved, or, optionally, the
solution within the framework of land planning documentation may be accepted, only for
imperative reasons of overriding public interest, and under simultaneous ordering of
compensatory measures necessary fo ensure profection and coherence of Natura 2000, through a
procedure pursuant to paragraph 11.



The Czech transposing measure is more stringent because according to the Article 45i,
Subsection 9 it should be only looked for a variant solution having lower or no adverse impact.
However the Habitats Directive requires the absence of any alternative solution. Only in the
theoretical way could it be concluded that the purpose of the Habitats Directive is also to find
alternative solution having lower or no adverse impact. For the reason of the narrower scope
of the transposition of this measure it has to be concluded that the transposition is incorrect.

2.5.2. Imperative reasons of overriding public interest

According to the Article 45i, Subsection 9 of the Act No. 114/1992 Coll. if the assessment {(...)
shows an adverse impact on Natura 2000, and a variant solution having lower or no adverse
impact does not exist, the proposed policy or project may be approved, or, optionally, the
solution within the framework of land planning documentation may be accepted, only for
imperative reasons of overriding public interest, and under simultaneous ordering of compensatory
measures necessary to ensure protection and coherence of Natura 2000, through a procedure
pursuant to paragraph 11.

This formulation can lead to the interpretation that due to the existence of imperative reasons
of overriding public interest, it is necessary only to examine those policies and projects during
approval that do not have an alternative with a lower or no adverse impact on a
NATURA2000 location. In other cases where there exists a variant solution of a given policy or
project that has a lower adverse impact on a NATURA2000 system landscape (be it even
slightly), the condition of overriding public interest will not be taken into consideration.
Therefore, the policy or project can be approved even if there are no reasons given of
overriding public interest, as is required by Article 6 of the Directive.

This awkward formulation by Czech legislators can lead to absurd procedures when the
announcer or submitter first presents a draft alternative that would not allow approval and
then presents any kind of alternative with a smaller impact, which he actually wants to realize.
He thus proves that an alternative solution exists. This solution would then be approved without
an examination of whether it is necessarily due to overriding public interest.

In the given case, this is again an unclear transposition of Article 6 of the Habitats Directive,
which allows interpretations that are directly against the objectives of the Directive. Thus, one
of the fundamental conditions of the transposition is not fulfilled when the provisions that aim to
lay down the rights and obligations of individuals (natural persons and legal entities) allow
various interpretations.

2.6. Compensatory measures
2.6.1. ‘the Member State’

Article 2 of Habitats Directive lays down that the objective of the measures for granting
approval on the basis of this Directive is preserving or renewing favourable status with regard
to protection of natural stands and species of freely-living fauna and wild-growing flora in the
interest of the Community. The provisions of Article 6, Subsection 3 and 4, among other things,
serve to carry out this objective of the Directive, which were transposed into the Czech rule of
law via the provisions of Articles 45h and 45i, Subsections 9 and 10 of Act No. 218/2004
Coll., which amends Act No. 114/1992 Coll., on Nature and Landscape Protection. This Act
also contains the provisions of Article 43, from which arises that the competent body that shall
permit exemptions from prohibitions through its decision in each individual case in specially



protected areas pursuant to Articles (...) 45h and 45i, in the cases when a public interest
considerably overrides the interest of nature protection is the government of the Czech Republic.

Although the Articles 45h and 45i do not expressly contain any prohibition, it is followed from
these provisions that the policies or projects whose conclusions of the assessment are negative
are prohibited. Approving such policies or projects (with fulfilment the transposed conditions) is
therefore some kind of exemption.

However, the government of the Czech Republic, pursuant to the Czech legal system, is not
equipped with the legal instruments to make sure that its procedures when approving projects
that impact NATURA200O sites are in compliance with the requirements of Article 6 of the
Directive and lead to the fulfilment of the objectives of the Directive, which are specified in the
Article 2, Subsection 2. The transposition of the Habitats Directive was carried out by the
bodies of the Czech Republic in a manner that does not ensure the achievement of the
objectives that this Directive requires. Therefore, in this regard the Czech law does not conform
to the above-mentioned Directive.

In order to justify this conclusion, it is necessary to state that the government, in the legal system
of the Czech Republic, is mainly a political body and not a typical administrative authority. The
government does not have available the personnel and technical resources that would allow it
to reliably assess the actual state of matters that it decides about (gathering evidence,
authorizing expert opinions, summoning witnesses, carrying out local investigations, etc.).
Usually the government meets one a week. Discussing exceptions pursuant to Article 43 of Act
114/1992 Coll,, is only one of the many points of the discussion. Due to time constraints,
exceptions are discussed and approved in “packages” essentially without detailed debates on
individual cases. As a result of this, the government is not able to properly assess all the
circumstances concerning the assessed case and to assess if there are urgent prevailing public
interest reasons, as is required by the Directive. In spite of any expressly written provision, the
Ministry of the Environment prepares some suggestion concerning the policy or project which
have to be approved. However the government is not bound by this.

As the government is not a typical administrative body, the exemption does not have the form
of an administrative decision, so it is not disputable in court. Governmental decision — making
process is to subject to all administrative requirements, given by the Administrative code. Its
decisions have not to be reasoned, government is not obliged to gather all necessary
information. Public has no access to governmental decision — making process.

Giving the above-mentioned competence to the government even surpasses the regular habits
of the rule of law. Thus, the application of these provisions in practice results in the above-
mentioned problems, which most certainly will affect the correct application of Article 6,
Subsections 3 and 4 of the Directive. Thus, the requirements of a correct transposition were not
fulfilled, which with regard tfo its legal form, with regard to its contents, and with regard to the
clearness and preciseness of its formulation must be drawn up so that its application does not
cause any application problems.

2.6.2. ‘Shall take all compensatory measures’

According to the Article 45i, Subsection 9 of the Act No. 114/1992 Coll. if the assessment (...)
shows an adverse impact on Natura 2000, and a variant solution having lower or no adverse
impact does not exist, the proposed policy or project may be approved, or, optionally, the
solution within the framework of land planning documentation may be accepted, only for
imperative reasons of overriding public interest, and under simultaneous ordering of



compensatory measures necessary fo ensure profection and coherence of Natura 2000, through a
procedure pursuant to paragraph 11.

The Czech transposing measure is in this part in conformity with the Habitats Directive.
2.6.3. ‘Overall coherence’ of the Natura 2000

According to the Article 45i, Subsection 9 of the Act No. 114/1992 Coll. if the assessment (...)
shows an adverse impact on Natura 2000, and a variant solution having lower or no adverse
impact does not exist, the proposed policy or project may be approved, or, optionally, the
solution within the framework of land planning documentation may be accepted, only for
imperative reasons of overriding public interest, and under simultaneous ordering of
compensatory measures necessary to ensure protection and coherence of Natura 2000, through a
procedure pursuant to paragraph 11.

The Czech transposing measure is more stringent because it requires that the compensatory
measures not only ensure the coherence but also the protection of Natura 2000. The Czech
legislation also fails to transpose the word “overall” which makes the word “coherence” more
specific. Therefore, from these reasons the Czech legislation is not in conformity with the
Habitats Directive.

2.6.4. Informing the Commission of the compensatory measures adopted

According to the Article 45i, Subsection 11 of the Act No. 114/1992 Coll. the relevant nature
protection authority shall, without delay, inform the Ministry of the Environment about ordered
compensatory measures or about compensatory measures which form part of an approved land
planning documentation. The Ministry of the Environment shall inform the Commission about the
ordered and carried out compensatory measures.

We conclude the transposition is correct.
2.7. Sites hosting priority natural habitats and/or priority species
2.7.1. The sites concerned

According to the Article 45i, Subsection 10 of the Act No. 114/1992 Coll. in the case of an
adverse impact on a site hosting priority habitat types or priority species, the proposed policy or
project may be approved, or, optionally, the solution within the framework of land planning
documentation may be accepted, only for reasons relating to public health, public safety or
beneficial consequences of unquestionable importance for the environment.

We conclude the transposition is correct.

2.7.2. The concepts of ’human health’, 'public safety’ and ’beneficial consequences of
primary importance for the environment’

According to the Article 45i, Subsection 10 of the Act No. 114/1992 Coll. in the case of an
adverse impact on a site hosting priority habitat types or priority species, the proposed policy or
project may be approved, or, optionally, the solution within the framework of land planning
documentation may be accepted, only for reasons relating to public health, public safety or
beneficial consequences of unquestionable importance for the environment.



We conclude the transposition is correct.
2.7.3. Opinion from the Commission

According to the Article 45i, Subsection 10 of the Act No. 114/1992 Coll. in the case of an
adverse impact on a site hosting priority habitat types or priority species, the proposed policy or
project may be approved, or, optionally, the solution within the framework of land planning
documentation may be accepted, only for reasons relating to public health, public safety or
beneficial consequences of unquestionable importance for the environment. Other imperative
reasons of overriding public inferest may be a reason for approval only in the case that an opinion
to the intended policy or project was issued by the Commission. In such case, the Ministry of the
Environment shall, on the basis of a demand of the relevant authority, request an opinion from the
Commission. For the period of consultations with the Commission, the terms in the relevant
proceedings stop running. Subsequently, it shall be proceeded analogously to paragraph 9.

It has to be concluded that the transposition is correct.
3) Conclusions

This analysis shows the shortcomings in the transposition of Article 6, Subsections 3 and 4 of the
Directive. Mostly, this concerns cases when the national legal wording is not clear and even
confusing and allows more than one interpretation. It can be anticipated that in most cases an
interpretation conforming to Euro standards will be applied and the obligations of the
Directive will be fulfilled. However, that does not mean that Article 6, Subsections 3 and 4 of
the Directive were transposed without mistakes. These are cases when it cannot be said that the
transposition was so clearly, precisely and transparently formulated that the addressees of
these standards are able to ascertain the extent of their rights and obligations’. A
nonconforming interpretation can be expected particularly in the most controversial cases of
investment intentions in NATURA200O sites. In these cases politically influenced decision-making
can be anticipated, particularly because internal law entrusted a key role during the
application of protective conditions in NATURA2000 system to the government of the Czech
Republic as the top political body.

7 Comparative subject C-197/96 Commission in France, SbSD I-1997, with 1501, Subsection 15



Justice & Environment
Legal Analysis
Natura 2000

HUNGARY

f

Page 29 of 47



1) Introduction

1.1. Analyzed problems

This analysis focuses on transposition of Articles 6.3 and 6.4 of the EU Directive 92/43 /EEC®
(Habitats Directive) into Hungarian national legislation.

1.2. General information on the transposition of the Habitats Directive

The transposition of Articles 6.3 and 6.4 of the Habitats Directive into Hungarian legislation
has been so far carried out by the following pieces of legislation:

1. Government Decree No. 275 of 2004 on Nature Conservation Sites of Community
Importance (Natura 2000 Decree);

2. Government Decree No. 2 of 2005 on Environmental Assessment of Certain Plans and
Programmes (SEA Decree); and

3. Government Decree No. 314 of 2005 on Environmental Impact Assessment (EIA
Decree).

1.3. Overall framework

European Union regulatory framework concerning Natura 2000 areas has been incorporated
into Hungarian law on various levels.

The Nature Conservation Act No. 53 of 1996 has introduced the basic notion of Natura 2000
area (site of European Community importance) and has delegated legislative powers to the
Government and the Ministry of Environment and Water Management respectively.

The Natura 2000 Decree contains the comprehensive regulation regarding terminology,
designation of areas, rules of compensation and detailed provisions with regard to Natura
2000 areas. The Natura 2000 Decree has been deficient in transposing community legislation
and was contravening to the Natura 2000 Directive to such an extent that even the Commission
noticed and remarked of it recently. In order to remedy this situation, the Ministry of
Environment and Water Management has submitted a draft amendment of the Natura 2000
Decree to the Government under number KvWM/TJF/273/2006. The amendment was
proclaimed as Government Decree No. 201 of 2006 and will enter into force on 17 October,
2006.

The SEA Decree contains relevant provisions regarding environmental assessment of plans and
programmes, amongst others affecting Natura 2000 areas.

The EIA Directive contains substantive provisions regarding environmental impact assessment of
projects but without having referred meaningfully to Natura 2000 areas.

2) Analysis of particular problems

The analysis follows the logical structure of Articles 6.3 and 6.4 of the Habitats Directive.

® Council Directive 92/43 /EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and
flora (OJ 1992 L 206)



2.1. Any plan or project not directly connected with or necessary to the management of the
site

2.1.1. Projects and plans

Both the terms of project and plan used by Hungarian law conform to the relevant EU
legislation that was transposed by the EIA Decree and the SEA Decree, respectively. However,
assessment of impacts of projects and plans on Natura 2000 sites is regulated differently.

Under the EIA Decree, there is almost no explicit reference to Natura 2000 areas. Aspects to
be taken into consideration by the environmental inspectorate when making a decision in the
screening phase are included in Appendix No. 5 to the EIA Decree. Among such aspects, Point
2 is “sensitivity of the location of siting and of the presumable impact area”. Under this Point 2
under Sub-point cb), Natura 2000 areas are indicated. It means that the fact whether an area
being either the location of siting or situated within the impact area of a proposed project is a
Natura 2000 site, plays a role in the decision if there is a need for an EIA procedure, of course
if other conditions are fulfilled (e.g. the plan does not constitute an Annex | project where an
EIA is always mandatory) as well.

Under the SEA Decree, among the conditions of when an SEA is mandatory for a plan or
programme, there is the following as an independent aspect under Art. 1.2 Point bb): “may
have a significant harmful effect on a Natura 2000 site”. The only exception to this (obligation
to perform an SEA) is when the plan or programme in question determines the use of small
areas at local level or is a minor modification, in which case they should be subject to SEA only
where the Member State determines that they are likely to have significant effects on the
environment.

Under the Natura 2000 Decree, as amended recently, Art. 10.1 contains the relevant
provisions in this regard. It defines when the developer of the plan or the authority permitting
the project must assess the impacts of the plan or project on the species or the habitats of a
Natura 2000 area:

“Before the adoption of a plan or the or permitting of a project not directly serving the nature
conservation management of a Natura 2000 area or not definitely necessary thereto, but — based
on the data relating to the fauna and flora of the area — can expectedly have a significant effect
thereon, either individually or in combination with other plans or projects.”

2.1.2. ‘Not directly connected with or necessary to the management’

The Natura 2000 Decree, as amended, does not literally translate into Hungarian this
terminology, since transposing the text of the Natura 2000 Directive word-by-word would
results in the use of different expressions.

“Not directly connected” would be “nem kézvetlenil kapcsolédik”, while the current text of the
Natura 2000 Decree, as amended, reads as “nem szolgdlja kézvetlenil”, which means “not
serving directly”. In this sense, the Hungarian regulation may even be interpreted as less strict
than the Natura 2000 Directive, since plans and projects directly connected to, but not directly
serving the management of sites do not fall under the category requiring a prior assessment of
impacts.

The same applies to “necessary to”, since that would be “szikséges” in Hungarian. Whereas the
current text of the Natura 2000 Decree, as amended, reads as “nem feltétlenil szikséges”



which means “not definitely necessary to”. This again is a restrictive condition, thus may result in
a situation that plans or projects necessary to, but not definitely necessary to the management
of sites do not fall under the category requiring a prior assessment of impacts.

2.2. ‘Is likely to have a significant effect thereon, either individually or in combination
with other plans or projects’

2.2.1. Significant effect

Significant effect is a category of natural sciences therefore its introduction into legal
regulation raises problems.

Under the EIA Decree, a separate Appendix No. 5 lists those aspects that have to be taken
into account when making a screening decision, viz. when deciding over the necessity of an EIA
and whether significant effects are likely with regard to a project. This Appendix under Point 2
includes “sensitivity of the location of siting and of the presumable impact area”, whereas under
this Point 2 Sub-point cb) refers to — amongst others — whether the affected location is a
Natura 2000 area.

Under the SEA Decree, again a separate Appendix No. 2 is collecting those aspects that have
to be taken into account when making a decision whether there is a need for the assessment of
plans or programmes. Under its Point 2 Sub-point f) there is a category “[affecting] those areas
that enjoy domestic (national or local), community or other international level protection”. This —
although not explicitly, but certainly — encompasses Natura 2000 areas. Therefore the
significance of an effect also depends on whether the affected location is a Natura 2000
area.

Under the Natura 2000 Decree, as amended, the wording of the Natura 2000 Directive is
literally transposed such as “likely to have a significant effect thereon” but with no further
explanatory provision on what aspects must be taken into account for establishing it.

2.2.2. 'Likely to have’

Likeliness of such an effect to occur is to be decided in every case by different authorities;
therefore their own threshold of probability prevails in their decision over the likeliness in
question.

Under the EIA Decree, the environmental inspectorate runs a screening procedure in those cases
where a non-Annex | project is proposed thereto. In that process, the applicant must attach a
preliminary assessment documentation to the application over which the decision is made by
the environmental inspectorate with the involvement of co-decision authorities. The
documentation must present the prior estimation of environmental effects likely to occur.

Under the SEA Decree, the likeliness of occurrence of environmental effects is not an
independent aspect to be taken into consideration, since the dividing line between plans and
programmes falling under and outside the scope of SEA is whether they use small areas at
local level or are minor modifications. In the latter case, certainly the likeliness of effects is also
considered by the plan or programme developer who has to obtain the opinion of competent
authorities for the decision.



2.2.3. ’Either individually or in combination with other plans or projects’

Only the Natura 2000 Decree, as amended, contains a — though literally identical to the text
of the Natura 2000 Directive — reference to the issue whether a plan or project in itself or in
combination with other pans or projects has a likely significant effect on the environment.
However, this issue has no further elaboration in the respective pieces of legislation.

2.3. 'Appropriate assessment of its implications for the site in view of the site’s
conservation objectives’

2.3.1. Appropriate assessment

The appropriateness of the assessment depends on numerous factors, such as who does it?,
what does it encompass?, who endorses it2, etc. According to these aspects, the Hungarian
regulatory framework shows a quite varying picture.

Under the EIA Decree, the environmental impact assessment procedure of projects ensures the
most thorough assessment under the largest administrative scrutiny. Characteristics of the
process are: documentation to establish significance and likeliness of environmental effect
(preliminary assessment documentation), formal administrative decision on the necessity to
perform a full EIA (screening decision), detailed documentation based on expert knowledge on
environmental effects with mandatory contents pre-set by law (environmental impact
statement), formal administrative procedure to decide over the merits of the case with
opportunity for public participation, development consent in the form of an authoritative
resolution (environmental permit).

Under the SEA Decree, the procedure has less legal guarantees to ensure an appropriate
assessment. Characteristics of the process are: analysis of significance and likeliness of
environmental effect by the developer, non-formal administrative opinions by competent
authorities, environmental assessment prepared by developer with mandatory contents pre-set
by law with opportunity of public participation, integration of assessment results into formal
adoption procedure of plan or programme, lack of authoritative resolution by consulted
avthorities on merits of the case.

Under the Natura 2000 Decree, as amended, the newly introduced assessment obligation is
quite briefly regulated only. While the new Art. 10.1 establishes the obligation of the project
or plan developer to assess the impacts of the project or plan on the species or the habitats of
a Natura 2000 areaq, neither the previous nor the amended version of the Decree contains any
details of this assessment nor does it refer to the EIA Decree or the SEA Decree. This raises the
question whether this is to be a separate assessment not falling under the scope of the EIA or
the SEA, in which case serious objections can be raised against its appropriateness.

2.3.2. Site’s conservation objectives

The site’s conservation objectives do not appear in the EIA Directive and in the SEA Directive;
moreover, it has no appearance in that version of the Natura 2000 Decree which was in force
before the recent amendment. In the Natura 2000 Decree, as amended, mentions the
conservation objectives of a site but not with regard to an assessment of environmental effects
(that the assessment has to take that into account) but only regarding what kind of plan or
project can be adopted or permitted.



2.4. 'Agreement to the plan or project only after having ascertained that it will not
adversely affect the integrity of the site concerned and, if appropriate, after having
obtained the opinion of the general public’

2.4.1. ‘Having ascertained that it will not adversely affect’

Under the Natura 2000 Decree, as amended, no such wording is used for emphasizing the
importance of scientific certainty when making a decision over a plan or a project affecting a
site. However, the law reads as follows (Art. 10.2):

»Nature conservation authority can permit the project mentioned under Par. 1 or can give its
consent thereto as co-decision authority if it can be established that it will not endanger or
damage the Natura 2000 site, furthermore — taking Art. 4.1-2 into account — is not contrary to
the objectives of designation.”

This wording uses the plain legal language (“establish” instead of “ascertain”) without requiring
extra administrative or scientific scrutiny therefore may raise the issue of improper
transposition.

2.4.2. Integrity of the site concerned

There is no mention of the integrity of a Natura 2000 site in connection with adverse effects
whose lack an assessment is supposed to ascertain. Instead, only “the Natura 2000 site” as such
is what should not be affected adversely; whereas the “integrity” of the site appears only later
in the law, with regard to compensatory measures (see later).

2.4.3. Obtaining the opinion of the general public

Under the Natura 2000 Decree, as amended, regulation of public participation is somewhat
blurred: public participation manifesting in a public hearing is to be ensured but only if it is
reasonable. The law reads as follows (Art. 10.5):

.,Before the permitting of the project mentioned under Par. 1 — in reasoned cases — the opinion of
the affected public has to be obtained. For this, the competent authority holds a public hearing.”

Nevertheless, what the criteria of a reasoned case, what the conditions of public participation,
as well as what procedural rule are to be followed during public participation, are non-
existent in the Natura 2000 Decree, as amended. This clearly indicates that such provision may
be grammatically in line with the text of the Natura 2000 Directive but does not ensure
meaningful opportunity for public involvement in decision-making.

2.5. Initial considerations in Art 6.4
2.5.1. Alternative solutions

Under the Natura 2000 Decree, as amended, according to its Art. 10.3, alternative solutions
are regulated in a negative way, i.e. their lack enables the adoption of a plan or the
permitting of project even if it is likely to cause a harmful effect on the Natura 2000 site in
question. The wording of the law requires the “lack of any other reasonable solution” regarding
a plan or project. This may even be constructed in a more yielding sense than the text
(“absence of alternative solutions”) of the Natura 2000 Directive, therefore a conclusion can be
drawn that transposition may result in incorrect situations in this regard. Demonstrating it



through an example: if a project developer is obliged under Hungarian law to show that there
are no other “reasonable solutions” to the one proposed, he can use his own logical framework.
Within this framework, some solutions can be considered unreasonable, taking into account only
the aspects of the project developer (costs and benefits for instance). While if the lack of
alternatives is to be shown, that can results in a more difficult situation for the project
developer. In this case, some solutions still can be unreasonable by a limited number of aspects
but are still alternatives to a proposed project, especially from an environmental protection or
nature conservation point of view.

2.5.2. Imperative reasons of overriding public interest

The Natura 2000 Decree, as amended, somehow mixes the notions in this regard and there is
a certain discrepancy between the usage of words by the Directive and the Decree.

The Natura 2000 Directive under Art. 6.4 talks about a) imperative reasons of overriding
public interest and b) within that, human health, public safety, etc.

The Hungarian law uses the terminology a) public interest and b) public interest of primary
importance (human health, public safety, etc.). But when interpreting what ‘simple’ public
interest means, the law under Art. 10.3 refers to Art. 10/A.2-3 which in fact details what
public interest of primary importance is. Thus, the very concept behind the Directive (i.e. to
have a hierarchy of reasons of public interest according to the natural values of a site in case
a project or plan is likely to have a harmful effect) is lost. However, this does not result in
incorrect transposition because it seems that any exceptions for permitting or adoption must be
a public interest of primary importance.

The picture is made even more complicated by Art. 10/A.3 which lists a new exception: socio-
economic development of the country can be a public interest of primary importance. This is
further elaborated under Art. 4.2 as: socio-economic development or defense interests defined
by an Act of Parliament or a Government Decree.

2.6. Compensatory measures
2.6.1. ‘Shall take all compensatory measures’

Under Art. 10.4 of the Natura 2000 Decree, as amended, in order to ensure the overall
coherence of Natura 2000 areas as well as a favorable conservation status of habitats and
species,

“on other Natura 2000 sites restoration or development measures (hereafter: compensatory
measures) proportionate to the expectable damage are to be defined.”

An interesting difference between the community and the Hungarian regulation may give rise
to consideration whether the Natura 2000 Decree is fully in line with the Natura 2000
Directive. While the Directive requires “all compensatory measures necessary”, the Decree limits
it to “measures [...] proportionatfe to the expectable damage”. Again demonstrating the
importance of such language variations: situations may occur when a compensatory measure is
not proportionate but necessary to ensure the coherence of a site of community importance but
in Hungarian law they can not be imposed. In such cases, even incorrect transposition can be
established.

2.6.2. ‘Overall coherence’ of the Natura 2000



No special provisions are contained in the Natura 2000 Decree, as amended, regarding the
overall coherence of a Natura 2000 site. However, it is worth noting that the Decree limits the
territorial scope of measures to other Natura 2000 sites, presumably thus trying to ensure the
coherence of the “coherent European ecological network” (Art. 3.1 of the Natura 2000
Directive).

2.6.3. Informing the Commission of the compensatory measures adopted

According to the Art. 10.6 of the Natura 2000 Decree, as amended, the nature conservation
authority informs via the Ministry of Environment and Water Management the Commission by
submitting a data sheet. The data sheet is defined by Appendix No. 8 of the Decree and
contains data — besides the identification data necessary — such as:

* description of the plan or project

* negative impacts

* alternative solutions

* imperative reasons

* compensatory measures (within this sub-heading, the planned compensatory measures

and the timing of the action plan are to be given)

2.7. Sites hosting priority natural habitats and/or priority species
2.7.1. The sites concerned

The sites concerned are not directly defined by Art. 10/A.1 of the Natura 2000 Decree, as
amended, but through setting what kind of plans or projects require a public interest of
primary importance to be permitted or adopted, respectively. They are those

“that are likely to have — based on data relating to the fauna and flora found on the site — a
significant effect on a priority community species or priority community natural habitat type which
is hosted by the Natura 2000 site and served as basis of designation of the site.”

We may find a few restricting conditions in the Hungarian version but they do not significantly
alter the original objective of the Directive, therefore may not give rise to considerations of the
legality of transposition. The most important is the requirement that those species or habitat
types that are affected must have served as basis of the original designation of the site. This
can only cause problems when such species or habitat types are found on a Natura 2000 site
that were not considered in the original compilation of the list of proposed sites, however, they
are priority ones and are of community importance and furthermore, they receive impacts from
the plan or project in question. Since this combination is not too probable, the somewhat
restrictive wording of the Hungarian law is not likely to result in infringement of community law.

2.7.2. The concepts of ’human health’, ’public safety’ and ’beneficial consequences of
primary importance for the environment’

Art. 10/A.2 of the Natura 2000 Decree, as amended, literally reads as follows:
“Public inters of primary importance are the protection of human life and health, the maintenance

of public safety, and the achievement of beneficial consequences of primary importance for the
environment.”



2.7.3. Opinion from the Commission

Under the Natura 2000 Decree, as amended, Art. 10/A.3, the opinion of the Commission has
to be obtained in case a priority species or habitat type is affected by a plan or project. Fully
in line with community legislation, the opinion is a non-binding legal instrument, thus
theoretically can be neglected, however, with all its consequences. The data sheet on which the
opinion must be requested (by ticking the box next to “reason for sending the documentation:
notification or opinion”) is defined by Appendix No. 8 to the Decree.

3) Conclusions

Retrospectively, the Hungarian law has not been in line with community requirements regarding
the protection of Natura 2000 sites, which was even noticed and remarked at by the
Commission. As a response to this remark and in order to remedy the incorrect transposition of
the Directive into domestic law, the Ministry of Environment and Water Management has
prepared an amendment to the Natura 2000 Decree. As a result, the new version of the
Decree (entering into force on 17 October 2006) as amended almost entirely aligns with the
respective piece of community legislation.

In certain issues of minor significance, though, a number of textual solutions are found in the
Decree that diverge from the original spirit of the Directive. These alterations do not
necessarily and certainly constitute an infringement of community law, however, may result in a
lower level of protection of sites of community importance than was originally intended by the
EU. Examples of such wordings can be found above.

Eventually, as an overall evaluation, we may conclude that the transposition of the Directive is
correct into Hungarian law and there are no major shortcomings in this regard. However, the
revealed and potential hot spots urge us to follow more thoroughly the practical
implementation of the Decree and call the attention to the breaches that may stem from the
aforementioned, sometimes improper wordings.



Justice & Environment
Legal Analysis
Natura 2000

SLOVAKIA

Page 38 of 47



1) Introduction
1.1. Analyzed problems

This analysis focuses on transposition of Articles 6.3 and 6.4 of the EU Directive 92/43 /EEC’
(Habitats Directive) into Slovak legal system.

1.2. General information on the transposition of the Habitats Directive

The transposition of Articles 6.3 and 6.4 of the Habitats Directive into Hungarian legislation
has been so far carried out by the Nature and Land Conservation Act No. 543/2002
Collection of Laws, adopted on June 25, 2002 and effective since January 1, 2003 (i.e.
before May 1, 2004, when Slovak Republic became part of EU). This Act was later amended
by Environmental Impact Assessment Act No. 24 /2006 Collection of Laws. Environmentall
Impact Assessment Act was adopted on December 14, 2005 and is effective since February 1,
2006. The old Environmental Impact Assessment Law (No. 127/1994 Coll. of laws) did not
contain any special provisions concerning the Habitats Directive and its obligations. Thus,
environmental impact assessment of plans and programs (according to the Habitats Directive)
was adopted only 21 months after Slovak Republic entered European Union. The Ordinance
of Ministry of Environment of Slovak Republic No. 24/2003 Collection of Laws was adopted to
implement some of the provisions of Act No. 543/2002.

1.3. Overall framework

The European system of nature protection (NATURA 2000) was part of new Nature and Land
Conservation Act which came into force in January 1, 2003. This is the only Act which contains
basic terminology, process of designation of areas, rules of compensation and other provisions
regarding Natura 2000. Substantive powers belong to Ministry of the Environment, some
decisions are made by Government. Ministry of the Agriculture is advisory authority in some
situations.

The environmental impact assessment of plans and programs is regulated by general law on
Environmental Impact Assessment (No. 24 /2006 Coll. of Laws).

Protected areas according to the Habitats Directive (and Birds Directive as well) are created
besides “regular” protected areas; sometimes there are completely new areas recognised as
protected areas, sometimes they overlap with existing protected areas. But even it they are
overlapping the existing protected areas they still can have different level of protection.

? Council Directive 92/43 /EEC of 21 May 1992 on the conservation of natural habitats and of wild

fauna and flora (OJ 1992 L 206)



2) Analysis of particular problems
The analysis follows the logical structure of Articles 6.3 and 6.4 of the Habitats Directive.

2.1. Any plan or project not directly connected with or necessary to the management of the
site

2.1.1. Projects and plans

According to Article 28 par. 2 of Nature and Land Conservation Act No. 543/2002 Coll. of
Laws “Activity which may, either individually or in combination with other activity, have effect on
designed Birds Protected Areas, on the territory of a site of European importance or on areas
belonging to coherent European system of protected areas, while this activity is not necessary to
ensure the maintenance of such an area according to the nature and land protection
documentation, is considered to be an interference with the area which may cause substantive
changes in biological diversity, in structure and function of ecosystems, if this was decided by the
(relevant) nature protection authority. Such an activity is subject to an environmental impact
assessment... ”.

On the other side, in accordance with Environmental Impact Assessment Act (No. 24 /2006 Coll.
of Laws) subject of assessment are the proposals of strategic documents cited in Annex 1 to the
Act, while “strategic document” is “proposal of policy, development concept, plan and program

... as well as their modifications, which are subject of preparation and authorization on national,
regional or local level... and which could have impact on environment, including impact on
protected areas according to special laws, except of legislative materials” (Art. 3 letter c)). In
accordance to the same law “proposed activity” includes “project, construction, business, facility
and other interference to environment”. This Act includes special references to Natura2000
areas — but only concerning special involvement of Ministry of Environment. There are no
provisions stating special treatment or special procedure concerning Natura 2000 sites.

It is clear that Nature and Land Conservation Act failed to transpose the Habitats Directive
correctly and sufficiently. It only refers to “activity” — which is far less than “plan or project”
which precede specific activity. This means that referring to Nature and Land Conservation Act
is is enough to assess only “activities”. But on the other side, Environmental Impact Assessment
Act (part of which are provisions of SEA) is totally separate law according to which any
“proposal of policy, concept, plan and program ... which could have impact” is subject of
environmental impact assessment.

Still, EIA Act is quite new and there are hardly some examples of correct or incorrect
implementation of this law in practice so it is impossible to evaluate the real implementation of
this wording of Habitats Directive.

Concerning transposition we must confirm that Slovakia did not transposed this provision
correctly. The provision in Slovak legislation is restrictive and insufficient.

2.1.2. ‘Not directly connected with or necessary to the management’

The Nature and Land Act contains wording “is not necessary to ensure the maintenance of such
an area according to the nature and land protection documentation is considered to be an
interference with the area which may cause substantive changes in biological diversity, in structure
and function of ecosystems, if this was decided by the (relevant) nature protection authority”.



This transposition is restrictive and insufficient. It deals only with the activity which is not
necessary to guarantee the care (maintenance...) of the relevant areq, but does not say
anything about plans connected with the management.

However, more important are the final words of this sentence — if this was decided by the nature
protection authority. Using this provision it is solely upon relevant nature protection authority to
decide that such an activity will or will not be considered to be an interference with the area
which may cause substantive changes on biological diversity... Nature protection authority can
decide that though the activity fulfills all the relevant conditions it will not be considered to be
an activity wich can cause substantive changes and such an activity will be out of obligations
set up by relevant provisions of Nature and Land Conservation Act (arising from Habitats
Directive).

Moreover the nature protection authority decides in process where no remedies are available
and no other authority will review this decision.

This provision is completely in contradiction of the Habitats Directive.

2.2. ‘Is likely to have a significant effect thereon, either individually or in combination with
other plans or projects’

2.2.1. Significant effect

This provision is in Slovak legislation transposed a bit differently: “activity which may, either
individually or in combination with other activity, have effect”. This means that a word
“significant” is missing, which gives us possibility to interpret this provision wider. But in reality
the whole provision can be interpreted much more restrictive due to existence of a provision
discussed in point 2.1.2 (“if this was decided by the nature protection authority”).

This wording is in conformity with the Habitats Directive.
2.2.2. 'Likely to have’

This provision is transposed as follows: ,,activity which may, either individually or in combination
with other activity, have effect”.

There is no difference in meaning within the expression ,likely to have” and the expression
»may have”, that’s why we consider this wording to be in conformity with the Habitats
Directive.

2.2.3. ’Either individually or in combination with other plans or projects’

Transposition of this expression is as follows: “Activity which may, either individually or in
combination with other activity, have effect”. Wording “either individually or in combination...” is
actually translated word by word. The problem is with the subject to which it refers to — “other
plans or projects”. In Slovak legislation it is again only “activity”. As pointed above activity is
too restrictive because it refers only to actual activity, but not also to plans or projects which
precede specific activity.

This wording was transposed incorrectly, restrictive and insufficiently.



2.3. "Appropriate assessment of its implications for the site in view of the site’s
conservation objectives’

2.3.1. Appropriate assessment

Slovak Nature and Land Conservation Act states: “Such an activity is subject to an environmental
impact assessment according to special law.” The word “appropriate” is missing but it is not
contravening the Habitats Directive.

Environmental Impact Assessment of the projects or plans which may have a significant effect
on the Natura 2000 sites is assessed according to EIA Act. And this can be source of problems.
As indicated above EIA Act does not contain any special provisions concerning Natura 2000
sites. According to EIA Act all the strategic documents (e.g. proposal of policy, development
concept, plan and program ... as well as their modifications) which are listed in Annex No. 1 of
the Act are assessed within the process. Annex No. 1 contains list of various spheres as well as
list of particular documents which are to be assessed. First problem is that some of them are not
listed — e.g. forest management plans are not included, which means they are not assessed
within the EIA. But, moreover, there is not a word concerning Natura 2000 sites. This means that
if there are plans / projects it is only important for EIA whether they come under the list (Annex
No. 1), but the fact that plan / project is touching Natura 2000 site is not taken into
consideration. Only if relevant nature protection authority decides that respective activity can
have effect on Natura 2000 sites (according to cited Article 28 par. 2 Nature and Land
Conservation Act). But as indicated above — this refers only to an activity, not plan or project.

There is a provision within EIA Act stating that the Ministry of the Environment can decide, that
also plans / projects which are not listed in Annex.1 of the Act will be assessed, if “it is likely
that they can have impact on the environment, including those which can have impact on protected
areas”. The decision is solely on the Ministry and the law does not states any other criteria
concerning distinctive character of Natura 2000 sites.

We must confirm that Slovakia failed properly transpose provision concerned. Transposition is
poor, inadequate, restrictive and does not guarantee that “any plan or project not directly
connected with or necessary to the management of the site but likely to have a significant effect
thereon ... shall be subject to appropriate assessment of its implications for the site in view of the
site's conservation objectives”.

2.3.2 Site’s conservation objectives

Slovak law does not contain this provision at all since the Nature and Land Conservation Act
only refers to regular EIA Act and this Act does not contain this provision as well. We must
confirm that Slovakia failed to transpose properly this provision of the Habitats Directive.

2.4. 'Agreement to the plan or project only after having ascertained that it will not
adversely affect the integrity of the site concerned and, if appropriate, after having
obtained the opinion of the general public’

2.4.1. ‘Having ascertained that it will not adversely affect’
Under the Nature and Land Conservation Act no such wording is used for emphasizing the

importance of scientific certainty when making a decision over a plan or a project affecting a
site.



Slovak provision within Nature and Land Conservation Act is as follows: “Administrative
authority issues a decision on permission such an activity only if, based on outcome of assessment
according to special law, such an activity will not have negative impact on favourable state of
such site concerning its protection.”

However, the wording of EIA Act is slightly different: “strategic document can be approved only
if, based on the assessment result, it is proved that it will not have negative impact on favourable
state of such area concerning the subject of its protection”. This wording is stronger and it
indicates that it must be really proved that no negative impacts will occur. It can be
considered that this wording fulfill the requirement of the Habitats Directive.

2.4.2. Integrity of the site concerned

Slovak law does not contain provision “integrity of the site concerned”. Instead of this there is
different (restrictive) wording used: “will not have negative impact on favourable state of such
site concerning its protection” (within Nature and Land Conservation Act and similar within EIA
Act).

“Integrity” has wider meaning in comparison with “favourable state”, because an activity can
adversely influence the integrity of the site, but it still can be considered to be not in
contradiction with favourable state of the particular site.

Transposition of this provision was not proper and sufficient.
2.4.3. Obtaining the opinion of the general public

Nature and Land Conservation Act does not contain such wording, but since assessment of the
plan / project is done according to EIA Act this requirement is fulfilled. Relevant part of each
assessment is active participation of general public (possibility for general public to actively

participate). So despite this wording is not in Slovak relevant law, its substance is transposed
by other law and the transposition is sufficient.

2.5. Initial considerations in Art 6.4
2.5.1. Alternative solutions

Relevant provisions of Nature and Land Conservation Act are as follows: “if there are no
alternative solutions when negative assessment, the activity can be implemented only in public
interest”.

EIA Act states it differently: “If, based on assessment results, a negative impact on framework of
protected sites is proved and if no alternative solutions with less negative impact or with no impact
exist then strategic document can be approved only due to urgent reasons of prevailing public
interest and conditioned by ordering of compensatory measures necessary to secure protection
and infegrity of protected sites”.

Slovak provisions are more rigorous because EIA Act states that there must be alternative
solutions with less negative impact or with no impact at all. The Habitats Directive requires
the absence of any alternative solutions. Thus Slovak wording could be considered to be
more restrictive than wording used in Directive. However, it can be deducted that intention of
the Habitats Directive is to seek alternative solutions with lower negative impact, or — even



better — with no impact at all. In this way we consider Slovak provisions on “alternative
solutions” to be sufficient and correctly transposed.

2.5.2. Imperative reasons of overriding public interest

The Nature and Land Conservation Act states: “if there are no alternative solutions when
negative assessment, the activity can be implemented only in public interest”. This wording is
totally insufficient and in conflict with the Habitats Directive. Our law does not say “prevailing”
or “overriding” public interest. Due to such wording the activity with negative impact on Natura
2000 site can be realised in any public interest (none of our laws contain the definition of
“public interest”). It is not rare that there are two (or more) competing public interests of the
same level. Moreover, such an activity can be realised without any reason — according to our
law it is sufficient if there is no alternative solution and some kind of public interest is in stake.

EIA Act states it differently: “If, based on assessment results, a negative impact on framework of
protected sites is proved and if no alternative solutions with less negative impact or with no impact
exist then strategic document can be approved only due to urgent reasons of prevailing public
interest and conditioned by ordering of compensatory measures necessary to secure protection
and integrity of protected sites”.

Slovak wording contains adjective “urgent reasons” which meaning is wider than “imperative
reasons”. “Urgent” means “important, pressing”, but it is not unavoidable yet. “Prevailing” and
“overriding” are synonyms.

In this situation Slovak transposition is not completely correct, because there are slight
differences in conception of reasons needed (imperative vs. urgent).

2.6. Compensatory measures
2.6.1. ‘Shall take all compensatory measures’

Nature and Land Conservation Act states:

“Enterpriser and corporate body are obliged to suggest and accomplish measures leading to
restoration of damaged or destroyed habitats ... and accomplish them (=measures) before
realization of the activity, by which they are going to be damaged or destroyed.”

This wording is not only confusing, but is also in contradiction with relevant provision of the
Habitats Directive. Slovak wording does not guarantee that the measures would ensure the
overall coherence of Natura 2000 sites, it only leads to restoration of damaged or destroyed
habitats.

However, the wording is different within EIA Act: “If, based on assessment results, a negative
impact on framework of protected sites is proved and if no alternative solutions with less negative
impact or with no impact exist then strategic document can be approved only due to urgent
reasons of prevailing public interest and conditioned by ordering of compensatory measures
necessary to secure protection and integrity of protected sites”.

This wording is sufficient and the Slovak transposing measure is in conformity with the Habitats
Directive in this part.



2.6.2. ‘Overall coherence’ of the Natura 2000

As indicated above, the wording of Nature and Land Conservation Act is not sufficient
comparing to the Habitats Directive.

However, the wording in EIA Act includes “to secure protection and integrity of protected sites”,
where expression “protected sites” stands in “protected birds areas, sites of European importance
and coherent European network of protected areas”. This wording is more stringent than the
requirements of the Habitats Directive, because it is involving not only infegrity (coherence), but
also protection of relevant sites. But, at the same time Slovak wording is missing the adjective
“overall” and this is more restrictive than the Habitats Directive. After all we conclude that
Slovak transposition is not correct and sufficient.

Informing the Commission of the compensatory measures adopted

According to Nature and Land Conservation Act “before the approval the Ministry of the
Environment asks the Commission for its opinion about the measures leading to restoration of
damaged or destroyed priority natural habitat types or habitats of priority species belonging
to the coherent European network of protected areas”

In one way this provision is more stringent — the Ministry of the Environment is obliged not only
to inform the Commission, but also to ask for its opinion. But, for some reason, this provision
concerns only priority natural habitat types and habitats of priority species, but not all the sites
belonging to Natura 2000.

The transposition of the Habitats Directive dealing with this provision is not correct and
sufficient.

2.7. Sites hosting priority natural habitats and/or priority species
2.7.1. The sites concerned

The relevant part of Nature and Land Conservation Act states: “if there are priority natural
habitat types or habitats of priority species on areas belonging to coherent European network of
protected areas, the activity can be permitted only if it refers to endangering of human health,
public order, security of Slovak Republic, significant impact on improvement of the environment or
if according to opinion from the European Commission it is connected to other urgent public
interest reasons”. The wording of EIA Act is similar.

Transposition is correct.

2.7.2. The concepts of ’human health’, ’public safety’ and ’beneficial consequences of
primary importance for the environment’

The relevant part of Nature and Land Conservation Act states: “if there are priority natural
habitat types or habitats of priority species on areas belonging to coherent European network of
protected areas, the activity can be permitted only if it refers to endangering of human health,
public order, security of Slovak Republic, significant impact on improvement of the environment or
if according to opinion from the European Commission it is connected to other urgent public interest
reasons’’.



Slovak wording is a bit different to the Habitats Directive. “Public order” is not the same as
“public safety”. “Public order” is wider expression and can include also other situations than
public safety. E.g. activities which are disturbing public order can have no impact on public
safety.

We conclude that the transposition is incorrect.
2.7.3. Opinion from the Commission

According to the Nature and Land Conservation Act the wording is: “if according to opinion
from the European Commission it is connected to other urgent public inferest reasons”.

We conclude that the transposition is correct.

3) Conclusions

We must conclude that Slovak Republic failed in correct and sufficient transposition of the
Habitats Directive. According to the above mentioned, the problems are not only with minor
impact but there are also serious substantive insufficiencies.

Slovak transposition of the checked provisions of the Habitats Directive has two problems: in
some aspects it is redundant, in other aspects it is insufficient.

The main problem is that Slovak law does not guarantee assessment of all plans / projects
which are likely to have significant effect on Natura 2000 sites. Within regular EIA such plans /
projects are assessed only if the respective plan / project is listed in Annex.1 of EIA Act. So the
substance of assessment is not potential significant effect of plan / project on Natura 2000
site, but “only” the type of activity which is planned.

Apart from EIA there is no other relevant assessment regulated by Slovak law.

There are also other problems which can be considered minor and are the result of insufficient
and not precise translation / transposition of the relevant provisions of the Habitats Directive.
They do not have to necessarily constitute problems in implementation, but they enable to to
misuse the relevant law (and thus result in infringement of relevant Community law). So far it is
impossible to evaluate accuracy of implementation of the Habitats Directive due to lack of
cases dealing with this problem.
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