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Introduction

The Aarhus Convention establishes a right for acte$ustcie in environmental matters in its Asicl
9. This right shall be granted by the parties ef @onvention to a wide range of subject, fallinglem
the scope of definition of ,public concerned’acdagito Article 2.5 of the Convention (and also
beyond this definition). In practie, however, theiee a wide range of problems concerning
implementation of the access to justice requiremenhtthe Convention and fundamental differences
with that regard among individual parties.

J&E lawyers have carried out a number of analyticakerials dealing with the above mentioned
problems (sedttp://www.justiceandenvironment.org/issues/aathii$le short studies presented in
this material are summarizing the most importangeeience of the J&E members and their national
partners concerning promotion of the access tacgisights in their respective countries. The sadi
are written in the form of “toolkits”. Their ainsito provide an instrument to the users of acaess t
justice rights (both the public and civil societyganizations) in brief and (hopefully) easy-to
undersand form the relevant lessons learned hygrty protect the environmenta at national courts.

All “toolkits” have the same basic form and contdfitstly, the most typical problem in the respeeti
country related to access to justice in environdemiatters is described. Than it is demonstrated on
typical case (or more). Finally, recommendationssilution of the described problem — mostly by
using the Convention as a source of argumentstiainaacourts — are presented.

The national versions of the tool-kits were prodide the J&E members national partner NGOs and
to the national authorities with an aim to imprave standard of implementation of the Aarhus
Convention requirements concerning access to gistienvironmental matters.
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Croatia

Zeljka Leljak Gracin,
Zelena Akcija - FOE Croatia

Access to Justice in Croatia

The biggest as well as typical problem regardingess to justice in environmental matters in Croatia
is the length of the court procedure and it is altfuthe biggest problem in the whole judiciary
system. The length of the procedure would not loé subig issue if there would be a possibility $e u
the instrument of injunctive relief in environmelnaatters.

Judicial procedures regarding environmental matthaild provide adequate and effective remedies,
including injunctive relief as appropriate, and far, equitable, timely and not prohibitively
expensive. Unfortunately, Administrative Court ino&tia does not meet these requirements. First of
all, there is only one Administrative Court for tiole country and it deals with all administrative
disputes including environmental ones. For thas@aait cannot provide on-time decisions whichfis o
crucial importance in environmental matters. Sejgritldoes not include possibility for the plaifiti

to use the injunction relief which would be alsoywmuch needed in environmental cases.

What does it mean? This means that when somebajal(lor natural person) initiates an
administrative dispute against some decision, filno& ask the Court to delay the execution of such
decision until the Court’s verdict. According tovzaon Administrative Disputes such a dispute, in
general, does not prevent enforcement of an adwratiise decision, which is a matter of
administrative dispute. But, at the request ofnitiis, body that is responsible for the execution
(Ministry, County, City) can delay the legal effeadf the decision (meaning - execution of the
decision) until the final Court’s decision if thgezution can cause such damage to the plaintif€lvhi
would be difficult to repair (if the law does ndipsilate that the appeal does not delay the exatati

the decision) if delay is not contrary to publideirest, nor the delay can cause larger irreparable
damage to the opposing party.

Two sides of the story

The main argument used by authorities in Croatidhds currently there is only one Administrative
Court in the country and there are too many adrmatise disputes so it works with limited capacity.
Also, authority states it is enough that theredsgibility that another authority (body) decidenait
with the execution of the decision if the decisi®the matter of the administrative dispute.

On the other side, citizens and NGOs are frustrdigtithere is a major possibility even if they vaim
administrative dispute it can be after several yeand there is no effective tool to suspend the
execution of such decision until the final Coudé&cision. Meanwhile the decision which is the matte
of the dispute serves as a base for realizatiowfe project which can have major negative impact
on the environment.

Legal arguments

From the field of international law, according tatiéle 9, paragraph 4 of so-called Arhus Convention
countries which are parties of the Convention neednsure that judicial procedures regarding
environmental matters provide adequate and efiectmedies, including injunctive relief as

appropriate and such procedures must be fair, agajttimely and not prohibitively expensive. It is

clear that Croatian Administrative Court does neetrthese requirements.

From the field of national law, it is clear thatviaon Administrative disputes needs a major
improvements as well as the Administrative Couraiway which will provide on-time and effective
judicial procedure regarding environmental matters.
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Cases

There are two cases to illustrate aforementiongdl lproblem. First one is the case called Cvjetni t
(Flower Square) in which several administrativepdies were launched against different location
permits needed for realization of the project chfi@vjetni prolaz”. On these location permits, tetsa

of the neighbouring buildings appealed to the Migi®f Environment Protection, Physical Planning
and Construction but all appeals were rejectethaaenants initiated an administrative disputesigef
Administrative Court. Parallel to that the tenardquested the Ministry which issued this location
permits to delay the legal effects of the permitsl the final court’s decision.

The second case is administrative dispute launblyeGO called Zelena Istra against approval of
EIA study for golf course Brkac-Motovun. Shortlytexf initiating the dispute, Zelena Istra requested
the Ministry of Environment Protection, Physicaaimting and Construction to delay the execution of
the approval of EIA until the final Court’s decisianeaning to delay issuing of permits to investor
which are needed for construction of the golf ceurs

Environmental arguments

Cvijetni trg is one of the most famous squares igréla, and is situated in the historical city centre
Unfortunately, a private investor is planning taobe the infrastructure of the square, by the ptoje
called “Cvjetni prolaz”. Part of that project costsi of constructing a shopping mall, an underground
garage and some elite urban apartments. Some afetlvebuildings would leave only 3 meters of
space from other buildings in the block. Coeffitieh the construction is above limits (that's why
Zagreb’s General Urban Plan (GUP) was changedtdardo allow this project). The garage would
attract more cars, their number would increaser dfte construction of the garage and this would
increase gas emissions but also noise emissiomscdiiitre of Zagreb is already congested with cars,
and there is not much space to increase their nurttbaddition, the entrance to this specific garag
would be inside the existing pedestrian zone whigtans that the pedestrian zone would be reduced
because of private interests. The realization af tproject would change the architectural
characteristics of the historical centre of Zagrad would reduce public space.

If the project Brkac-Motovun golf course will beatized, Istria will lose one of its most beautiful
landscapes, one of several that are commonly ustteipromotion of Croatian tourism beauty in the
world. Procedure of EIA of the golf courses lasted long and had a series of failures and no
compliance with law, a series of remarks that wesat by Zelena Istra and others were rejected
without valid arguments. Zelena Istra was not agjagolf courses because golf is not necessarily
harmful but is against the poor planning of goléttitan threaten the environment. Project Brkac-
Motovun is will affect water habitat and fauna dlofa, which EIA did not take into account. There
are also two important ecological networks - theridiriver valley and the Motovun forest. The State
Institute for Nature Protection has come to thechion that the construction of golf course in
selected area could have a significant impact em#iural values and area of ecological networks, b
it was ignored while decision on EIA was issuedthis case it is necessary to protect the river's
bleeding, in order to protect the Motovun as aualt entity, with the surrounding villages, which
contain historical building structure.

Both cases are ongoing cases before the AdmirNgtr@burt.

Meanwhile, in the first case the plaintiffs did reten receive response from the Ministry to their
request to delay legal effects of the permit ut@ final court’'s decision. The strangest thinghist
when this request was submitted to the Ministry tiel not know which departments is responsible
for is and stated that they did not receive suchgaest yet (!). Finally, the request was senhto t
department which is responsible for appeals ())dhititno response for it.

In second case, the Ministry claimed that it isnesponsible to decide about the Zelena Istra’ses(
but the Istria County. After that, Istria Countwatstd that there is no possibility for any departnien
the County to decide about any decision which wasad on the higher level, meaning the Ministry.
After several letters between the County and theidity, the County finally informed Zelena Istra



Aarhus Toolkits, 2009

that it will decide about its request after investobmits request for permits needed for realipatib
the golf course and that Zelena Istra will be infed about it.

Our Recommendations

The Cvjetni trg is an ongoing case so there is aorCdecision yet. So far, the tenants did notivece
any response from the Ministry to their requesttfe@ delay of execution of the location permit and
the tenants will appeal since the Ministry is adowmy to the Law on General Administrative
Procedures obligated to make a decision (in speddadline) about any request submitted to it. The
investor already requested issuing of the constmugbermit and after that he can start with the
construction. Currently, the investor already st@rpreparatory actions so some buildings were
already demolished. Of, course, we are not happly this result since the administrative cases are
pending in the Court but investor is going on with project, so it seems there is no possibilityttp

the project. Even if tenants win the dispute, ip@ssible that the project will be realized andythe
would only have possibility to ask for compensatioothing else.

The Brkac-Motovun case in an ongoing case so tisene Court decision yet. We partly agree with
this decision of the Istria County about the Brkéatovun golf course case. The reason for thatas th
we would be much happier if the Ministry or the @tuissued decision that there is no possibility to
issue any permit for the project before Administ&aCourt final decision about the dispute. However
we are pleased to have written opinion from thei$fiig that the County is responsible to issued such
a decision and written prove that the County wifborm the Zelena Istra when it will receive request
for any permit for the golf course and that the @gwvill decide then if it will issue it or wait fahe
final Court’s decision.

Our opinion is that since the Ministry issued bdkie decision on EIA and the location permit and th
decision/permit is base for all other permits oy Ministry can delay the execution of such
decisions. We believe it would be fair if the Mimjsissued an order to investors to wait with
execution of the decision which is a matter of dmiaistrative dispute.

As long as there is only one Administrative cotisiimpossible to expect to accelerate the regmlut

of the case or that it will take in its jurisdiatia@nother obligation meaning decisions on injunmctio
reliefs. There should be more Administrative Coarid more administrative court judges and then the
Court could decide on injunctive reliefs. Currend\psion about delay of execution of the decisi®n i
apparently not even developed since it is reallylogical that the body whose decision is mattea of
dispute is also the same body authorized to demidée suspension of the execution of such decision
It is not logical to expect that it will temporariput aside the legal effects of a decision whigksued

at the first place.

We recommend to the competent authorities to makajar and very much needed change in the
system so the Administrative Court would be alsthanized to suspend execution of a decision which
is matter of a dispute before the same Court.

Even it has flaws, we recommend NGOs (but alsocitigen) to use current possibility to request the
responsible authority to suspend execution of @&aecwhich is a matter of an administrative digput
(also referring to the Aarhus Convention) since thithe only injunctive relief currently available
environmental matters. If nothing else, it will ghehat this does not work in practise and some
significant change regarding it is needed.
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CZECH REPUBLIC

Pavel erny
Environmental Law Service

Access to Justice in the Czech Republic

The conditions for environmental NGOs in the Czdéddpublic to participate in most kinds of
environmental administrative procedures are rettiliberal and easy-to meet.1 If an NGO becomes
a party of such procedure, it can also challengefitmal decision of the administrative authority
(“environmental permit”, “development consent” gtat the court.

The position of environmental NGOs before courth@vever, in some cases significantly weakened
by the approach applied by the Czech courts, whaoh be called “impairment of a right theory”.
What does it mean? Basically, the courts are cmed that every person, who has right to file a
lawsuit against an administrative decision (thitiis called “standing”) should only make argursent
related to his or her “personal rights”, which watkegedly impaired by the decision. For example,
the house owner who is not satisfied with a perméking it possible to build a chemical factory on
the neighboring parcel, can claim that his or hespprty rights or health conditions would be
damaged by this investment. However, if such pevgauld include into the lawsuit points concerning
e.g. the danger of polluting a nearby river or &irequality in the whole region, the court wouldt no
deal with such arguments (if the doctrine is t@pplied strictly).

Similarly, there have been many court decisionsyliich the courts refused to deal with some of the
arguments brought by the NGOs - often with the nimgiortant ones, concerning the merits of the
case.

Two sides of the story

The courts have justified this approach by sayireg the “personal rights”, impairment of which the
NGOs only can claim in their lawsuits, are only ithprocedural rights in the administrative
procedures. According to this interpretation, tf®@®& can ask the court to review if they could ke a
the documents related to the environmental peifriiey had enough time to study them and express
their opinion, if they were invited to the publiedring etc. However, they cannot claim that thenger
(and the investment) breaches the requirementsiafommental laws (e.g. limits of emissions or
provisions prohibiting some activities in protectgdas), as this is not related to any of theirspeal
rights”.

This interpretation is further based on the denisi the Czech Constitutional Court, according to
which NGOs cannot claim a right for a favorableismmvment (which as such is granted by the Czech
Constitution). The argumentation for this conclasiwas very simple (and weak): The right for
favorable environment (as well as the right foe lifiealth protection etc.) can belong only to “reitu
persons” (people), not to the “legal persons” asdd@as the latter do not breath, drink etc.).

On the contrary, the environmental NGOs argue thay do not participate in the administrative
procedures so that they could “enjoy” their progadtights, but to protect the environment — argbal
the rights of their members. It has little if argnse if the courts concentrate on the procedupaicas

of the administrative procedures (and force the N@&Ddo the same), but the merits of the cases are
omitted.2 This is also not in compliance with tleguirements of international and EU law (see
bellow).

! The conditions are specified namely in the 11921€oll. Nature Protection Act and 100/2001 Coll.

Environmental Impact Assessment Act.
2 One result of this apporoach is that NGOs anegoaccused of obstructions and formalism.
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Last but not least, the NGOs emphasize that thenaegts “on the merit” and protection of their
procedural rights are often closely related. Thiparticularly so with regard to the right thatthlir
comments and objections are dealt with and answeregerly by the authority. As the objections
normally concern the factual problems, the coude have to deal with them, when reviewing if the
authority met this obligation in the decision. ltosild be added that in many cases, the courts dealt
with the “substantive” arguments of the NGOs’ laits(jat least to a certain extent), using thisdogi
On the other hand, there are still decisions inclvlthe very restrictive approach has been appled b
the courts.

Legal arguments

From the field of the international law, the soledlAarhus Convention, guaranteeing participatory
rights and also right for judicial review of deciss in environmental matters, is applicable. Syleci

importance for the problem of “admissible NGO argmis” has its Art. 9.2, according to which

“members of public concerned”, including environtaMGOs, shall have right to challenge the
“substantive and procedural legality of any acegisions or omissions” concerning the activities
under Annex | of the Convention.

Similar provision is included also in the EC diiees on Environmental Impact Assessment
(85/337/EEC) and on Integrated Pollution Preventéind Control (96/61/EC).

As for the Czech legislation, most important are phovisions of the Act no. 150/2002 Coll., Code of
Administrative Justice. In § 2, this Act declarkattCourts in administrative justice provide praitet

to the individual public-law rights. In its 8 6&pnditions for right of a person to sue a decisiban
administrative authority (standing) are definede3é provisions form a basis for the “impairmena of
right theory”, as described above. However, itasgible to interpret them in a different way, aneiyt
should for sure be applied consistently with thevigions of the Aarhus Convention and EC law (see
supra).

Cases
There are lots of cases illustrating the problestdbed above.

In the 1990's, the courts often totally rejecteddial with the arguments of the NGOs. In 1999,
lawsuit of an NGO against a permit (“exemption™ &timber felling in the national park was refused
as “made by evidently unauthorized person”. Thetcangued that there are no subjective rights ef th
NGO that could have been impaired by the permit.

Later the courts’ negative attitude towards NGQssliits “softened”. The courts began to protect at
least the procedural rights of NGOs, related to tight to participation in environmental
administrative procedures. For example, in the calsged to dispute about what water level shoeld b
fixed of the water reservoir (which has the statfisNatura 2000 area), the court canceled the
administrative decisions, because the NGO was llmaved to make copies of the documents, did not
have proper time to comment on them etc.

Yet later, the courts have started — selectivetydeal with the NGO arguments concerning merits of
the cases. As mentioned above, they have ofteraiegol or justified it in the way that there is a
relation between the substantive arguments inawsuit and breach of the NGO subjective right that
all their comments and objections are dealt witlhd @mswered properly by the administrative
authority. E.g. in a number of cases related tdrdf&ic infrastructure projects, the courts cardethe
land use permits for the reason that the possit#enative corridors, which the NGOs proposed, were
not assessed properly.

On the other hand, there are still recent decisionghich very restrictive approach has been agplie
For example, a local NGO asked the court to revaebwilding permit for an approach road to the
industrial zone. It argued e.g. that the project wat assessed in the EIA procedure, although it
should have been, and that the impact of the pgrojetche Natura 2000 area was evaluated wrongly.
The court (in 2008!) rejected to deal with thesguaments, as they “relate to application of the
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substantive laws, while the NGO is only entitledctaim impairments of its procedural rights”. The
lawsuit was therefore dismissed.

The decisions totally refusing the NGOs lawsuitshar arguments included in them are obviously in
contrary with both the principles and specific psians of the Aarhus Convention. They are also not
in compliance with the Czech constitutional prines) related to the right for “fair trial” (due press

of law). They are even not based on any expli@vision of the procedural laws - just on one ofrthe
(extreme) interpretation of the “impairment of ghti theory”.

Our Recommendations

It is therefore necessary to insist in and prontbéeinterpretation that the courts must deal with a
both substantive and procedural arguments of theO&NGwsuits against decisions issued in
environmental cases. It can be recommended torthiecoemental NGOs and their lawyers use e.g.
following arguments in case the courts refuse & deth all points of their lawsuits properly:

no specific provision of Czech legislation exprgdshits the scope of arguments any subject
is entitled to use in the lawsuit;

the Constitutional Court has repeatedly declaredrstitutional principle, according to which
if there are two possible interpretations relatethe right to access to courts, the one which is
more in favor of broader judicial protection shadlve precedence;

refusing to deal with the substantive argumentheMNGOs lawsuits clearly breaches Art. 9.2
of the Aarhus Convention and related provisionthefEC law; at the same time, the Supreme
Administrative Court expressed in the number ofdiggisions that the courts must interpret
Czech law in compliance with the Convention’s reguients;

from the “common sense” point of view, the coutisidd understand that the principal reason
why the NGOs ask for judicial review of adminisivat decisions is protection of the
environment, not of the their procedural rights;

it should be also accepted by the courts that NGédd¢d claim also impairment of the right
for the favorable environment — at least with relgar their members; this interpretation is
definitely in compliance with the principles of tharhus Convention

Having in mind the specific character of a case,NiGOs (lawyers) should use these arguments either
in the appeals (cassation complaints) against isfeetory judgments, or directly in the lawsuits (t
prevent the restrictive court’s interpretation).

Finally, it is to be recommended to the administmtauthorities, namely to the Ministry of
Environment and other ministries (who are respdesfbr appropriate execution of international
commitments of the Czech Republic) not to prombee restrictive court interpretations concerning
the NGOs lawsuits. It is unacceptable that theyamdy do this themselves, but even hire (and pay
from the public budgets) expensive law firms tatluat.
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ESTONIA

Kart Vaarmari,
Estonian Environmental Law Center

Access to Justice in Estonia

In environmental matters it is quite typical sitoatthat a group of local people or activists disgu
some environmental decision (eg mining permit,dingd permit, spatial plan), but the opposite party
claims in the challenging procedure or in court thase persons don't really have the right to wtisp
this decision, because their personal rights havéeen violated.

This happens because according to Estonian lawordiog to traditional approach of the
Administrative Court Proceedings Act, an individaah indeed turn to court mainly only in case if he
can prove violation of his rights, or sufficientenest. In both cases, the disputed administraiover
measure must be directly related to his persomditsi So, an individual cannot usually submit a
complaint to court for protection of public intetgsfor example he cannot dispute a mining pemmit i
an area that is not personally related to him.3

At the same time, Estonia has ratified the Arhushv@ation4 that provides a right for the
representatives of public to dispute decisions, en@denvironmental cases. Violation of rights or
sufficient interest of environmental organisatieagpresumed and they don’t have to prove it. Such
extended standing allows groups or persons (envieomal organisations) to dispute environmental
decisions more easily than is possible for indigidu

However, such standing extends only to environmeatganisations who correspond to certain
criteria in national law. On the other hand, ind&sh no such criteria have been enacted, so ittrbigh
concluded that in Estonia, the standing is provid@tout limits (to all environmental organisations
or vice versa — that since there are no critefie, Arhus Convention is not applicable and the
environmental organisations have no access t@giatiall.

The Supreme Court has stated, however, that thesA@onvention is directly applicable and it
provides standing for environmental organisatio$fie question is mainly, what kind of
environmental organisations should have the standinor actually, who should be regarded as
environmental organisation. The standing could ivergto all groups of people, but generally it is
considered to be important that the standing wagjiven to everyone, in order not to give basis for
possible abuse of this right (eg creation of fakeirenmental organisation, for example for dispgtin
activity of a competitor).

The question lies especially in standing critefia partnership Geltsing). Partnerships are not legal
persons, but they are created by a contract, cdedlby persons acting for common goal. As there is
no form provided for such contract in law, and ¢oatract can be concluded at any time, creatican of
partnership is very easy and it has been used gamdbcal protest groups who don’t have sufficient
time to create eg association. Because of the spesedand simplicity of the way partnership can be
created, it is not always possible to make comlyledare that the partnership acts as defender of
public interests and not for business interestsohembers (as an example).

% There is an important exception from these ruliesspatial planning cases, in addition to right dispute the
decision in case of impairment of personal rigbtgry personis entitled to dispute the decision about spatial
plan also in case he/she/it thinks the plan isomtversy with law - but in this case it mustdbearly reasoned
why the plan is not in accordance with public itgr

* CONVENTION ON ACCESS TO INFORMATION, PUBLIC PARTICATION IN DECISION-MAKING

AND ACCESS TO JUSTICE IN ENVIRONMENTAL MATTERS (Rl 2001, 18, 89; 2007, 10, 35)
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Cases

The first case where courts acknowledgezhding of environmental organisation was the case of
Restructuring Plan for the Oil-Shale EnergeticsEstonia, where the association Estonian Green
Movement filed a legal action to the court in ordierestablish illegality of omission of MoEAIn
addition, the courts have acknowledged standingtiodér associations and a foundation. At the same
time, the criteria for standing for associationsl doundations are not clearly defined, because in
current practice the complainants have been wealknenvironmental organizations, so there has
been no significant argument about the standing. ddurts have considered the main criterion to be
the statutory goal of environmental protection (athé@t the organization has been active in
environmental fieldS.

Standing of partnerships has been an issue foremost in case of Ess-sodpgatwhere the local
partnership disputed extraction permit and the &uprCourt stated that in principle, the partnesship
may have standing, if they prove to be represertiagublic’

In this case, a few inhabitants of Urvaste munidipan South-Estonia discovered in 2004 that
already some years ago there has been decidesut® aspeat extraction permit for Ess-soo wetland.
Two inhabitants created a partnership named ,Gléreaste” ((Roheline Urvastd and disputed the
decision for issuance of extraction perfnis final result, the Supreme Court did not satisfgir
complaint, stating that since the decision abostiaace of the permit has been made several years
before the partnership was founded, the partneditlipot have standing. At the same time, Supreme
Court discussed thoroughly whether such local asgdion could have standing at all, and concluded
that in principle it is possible.

The Supreme Court stated in its decision tiabtmal group can be considered as member of publi
that owns standing only in case the position of ¢lmeup and of the significant part of local
inhabitants that could be considered as public cimie@ and the public in one or another form accepts
such representative and its relevant activititShe Supreme Court particularly stressed that givin
standing to informal groups must not open way teusé of standing, including unlimited and
unreasoned claims in presumable public interestthis particular case, Supreme Court stated kieat t
status of “representative of public” was proved dignatures that were collected from people for
protection of this peat bog (altogether 2483 sigrest, of which 536 signatures from people from the
municipality in question).

The issue of standing has been raised also in afa&sivere quarry’ In this case, a partnership
founded by local peopleH@nila Selt3 has disputed a mining permit, but in the coudcpedings
there is argument about its standing. Hanila Selisies about dolomite quarry, planned to be opened
in Esivere village of Hanila municipality; among 2flembers of the partnership there are local
inhabitants on one hand, but also the people hattiag summer cottages in this area (musicians,
actors etc). The purpose of the partnership isgovation and valuing natural environment of Hanila
municipality. In the proceedings, representativiedaveloper and Ministry of Environment claim that
the partnership does not have standing becausasitnbt proved to represent the public, ie the

®> Supreme Court’s decision from 29th of January 28 ministrative case No 3-3-1-81-03

®In the present draft of Environmental Code, théeda have been specified, but there are no stritgria for
associations and foundations — the condition ig #msociation or foundation must have environmental
protection as its statutory goal and that it praeedoénvironmental protection with its activities @rhassessing
whether the organization promotes environmentateptin, capacity of the organisation shall be mak#o
account, considering its current activities, othiére is none, organizational structure, numbemeimbers and
statutory preconditions for becoming a member).

" Supreme Court’s decision from 28 November 200&dministrative case 3-3-1-43-06

8 The description of Ess-soo case on webpage ofnistoEnvironmental Law Center (in Estonian):
http://www.k6k.ee/keskkonnaigus/juhtumid/juhtumj&ldused/ess-soo

° Supreme Court’s decision in case No 3-3-1-43-6tf28 November 2006

19 See the case description on webpage of EstoniamirdBmental Law Center (in Estonian):
http://www.k6k.ee/keskkonnaigus/juhtumid/juhtumj&ldused/esivere-karjaar
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standpoints of partnership and significant partlatal inhabitants coincide. In this case, the
partnership does not have supportive signaturehaowv, and the partnership members estimate that
major part of the inhabitants of local communitg @arobably not ready to express support.

It could be argued whether the Supreme Court’s si@wEss-soo case about standing criteria are
correct, especially considering how the resultthese views express themselves in Esivere case. The
main condition for standing of environmental orgations should be that the organization represents
public, not personal interests of its members. fidwt that major part of local population does not
support activity of a partnership, does not realyw that the partnership does not represent the
public. The local people might have personal irgesreelated to the planned activity (in Esivereecas
opening of a quarry) — for example, a wish to gaome kind of personal benefits from the quarry —
that are not related to public interests.

On the other hand, one must agree with the Sup@owet that in case the general purpose is not
introduction of everybody’s free access to jus{aeio populari$, the standing of partnerships should

be limited in a way that allows to convincingly eehine whether the partnership acts in public
interests or not. It is difficult to think of bettenechanism for this then proposed by the Supreme
Court; therefore, until better solution, theseertd should be followed.

Our Recommendations

When creating a local protest group against sortigitgcor in protection of some area, one should

first to make clear whether the members of thisugravant to protect their personal interests or
represent public interests. In order to get stapdaccess to court) it is necessary that the group
represents public interests and that it's ablete@it is so.

Some recommendations about the conditions thata ¢woup of people, thinking of getting standing
in court, should keep in mind:

in order to represent the public in environmentatter as group of people, the group should
organize itself as early as possible and partieipatproceedings of the relevant permit or
other act, not start creation of a partnership afflgr the permit has been issued and the group
wants to dispute it;

for founding a partnership, a written partnerstgpeament should be concluded, including the
purpose of partnership to be environmental pratecfit could be solely for the area or place
to protection of which the activities of partnegslaire aimed, but it does not have to be only
the area under the dispute in the concrete case);

the public must accept partnership as its repratieat— for this, it needs to be proved that the
standpoints of partnership and significant paroofl inhabitants coincide and that activities
of the partnership are accepted. Such accept rbigitroven with supporting signatures for
the partnership in the issue under dispute (fongate, support to protect some area).
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HUNGARY

Csaba Kiss,
Environmental Management and Law Association

Access to Justice in Hungary

In Hungary, rules that make it possible for the rbers of the public and for environmental non-
governmental organizations to take part in admiaiiste procedures are relatively liberal and easy-t
apply. However, there are some instances when gomeait bodies try to exclude certain persons or
organizations from administrative processes, masbgbly to make decision-making easier for
themselves. One such example is the participati@naronmental non-governmental organizations
in forestry related cases.

While forests are clearly part of the environmehg forestry authority says that administrativeesas
that relate to forests are not necessarily envienmiai cases.

How can that be? Because the notion “environmecdsk” is not based on natural features but
depends on a legal definition. And according tos,théll cases are environmental where the
environmental authority participates.

Why is that important? Because the participatioerofironmental nhon-governmental organizations in
administrative and judicial procedures (we calleyal standing) is ensured only in the so-called
environmental cases.

So does the environmental authority participatéonestry cases? Yes, in some cases affecting e.g.
protected forests. In Hungary, there is a unifiedinmental-nature conservation-water management
authority in place, organized on a regional badmwever, in the aforementioned forestry cases the
nature conservation department of the environmextiddority takes part in the process.

The legal problem in such cases is that the foregtency says: these cases are not environmerital bu
nature conservation cases. Consequently, the emwé@otal non-governmental organizations are
excluded from such cases. However, it would be mamb for the protection of ecological values that
there is an outside civil control in cases whege the clear-cutting of protected forests is peadiby

the forestry authority.

Two sides of the story

As was already mentioned above, the forestry aityheays: forestry cases are not environmental,
because the unified environmental authority doet participate in the decision-making as an
“environmental” but only as a “nature conservatiahdpartment. Thus, the environmental non-
governmental organizations are not allowed to tp&g in the process. By doing so, the forestry
authority in fact limits the environmental quessaim matters of air pollution, noise emission, wast
management, etc. and does not consider forest raav@any an issue where outside players such as
civil society has any say.

On the contrary, the environmental non-governmemtgénizations do believe that management of at
least the protected forests is a matter of pubdigartance; therefore they want to participate iatesl
decision-making. The first step towards this pgstition is to get what lawyers call “legal standing
i.e. the right to participate. And to get legalnstimg, such organizations must prove that forestises

are environmental cases. That is why the enviromahamon-governmental organizations say that
forestry cases where the environmental authorityigyeates are environmental cases at the same
time, even if only the nature conservation depantmgeactive in the process.
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Legal arguments

From among the international laws, the so-callethAs Convention guaranteeing participatory rights
in environmental matters is invoked, also by réfgyito its principle that wide access to justicesinu
be safeguarded. There is no general or specifitalalthat is referred to; however, there is extemsiv
reference to the Hungarian Environmental Protecfionin the legal disputes. This Act is the oné tha
guarantees legal standing for environmental noregowental organizations, however, this is also the
norm which is not clear enough and needs furthégrpnetation in administrative and judicial
procedures.

Cases

There are two typical cases that illustrate thigbfgm. In one of them, a local environmental non-
governmental organization called NTE has learnt it setting-up of a boar (wild pig) breeding zone
and the building of a surrounding metal fence wgeemitted in a protected forest by the forestry
authority. The nature conservation department efetfivironmental authority has been involved in the
process. NTE claimed legal standing in the pemgtiprocess which was refused by the forestry
authority. NTE has filed a lawsuit against the sbrg authority at the competent County Court. The
court, however, has interpreted the law differentpm NTE and stated in its order No.
14.Kpk.21.022/2008/2. dated 23 May 2008 that if thet environmental department of the unified
environmental authority was involved in the casd boother department in charge of nature
conservation (as was the case in the given proegdine case cannot be considered an environmental
one, and consequently, there is no legal standingrfvironmental non-governmental organizations.

In the other one, a local environmental non-govesmtal organization called FTE has learnt that a
forest management plan is to be adopted for a tfanetuding protected areas. Again the nature
conservation department of the environmental aitthbas been involved in the process. FTE claimed
legal standing in the permitting process which wefased by the forestry authority. FTE has filed a
lawsuit against the forestry authority at the cotapeCounty Court. The case is still pending bete¢h

is hope for an outcome different from the abowee,that the court will grant legal standing to FTE.

The environmental problem behind both cases is veneghe management of protected forests takes
into account the ecological criteria. Some civitisty groups believe that the decision-making in
certain cases is faulty and does not guarantestaisable management of valuable natural areas.

In the first example, the court case was lost, avinilthe second example the case is still pending.

Our Recommendations

We do not agree with the decision of the court whitie legal standing of NTE was refused. We
believe that the judgment is unsubstantiated anttray to both the letter and the spirit of the s
Convention and the Environmental Protection Actahgary. We believe that a correct and inclusive
decision both by the administrative authorities &mel courts would be granting legal standing to
environmental non-governmental organizations iregtnly cases where protected natural values are
affected. This would stem from the applicable ldows also from a natural logic, i.e. the involvement
of expert public into the decision-making enricliles process and makes decisions better and more
sustainable.

We recommend to the competent authorities (inclydive courts) to reconsider their standpoint and
provide an opportunity for the public to participah environmental decision-making, especiallyt if i
affects a rare natural value and the inclusion uikide players would mean more knowledge and
expertise in the process.

We recommend to practitioner lawyers not to accapy time a refusal of legal standing from

government authorities and fight for more inclusdexision-making processes (also referring to the
Aarhus Convention and the practice of the Aarhusv€ntion Compliance Committee that has
reinforced participatory rights numerous times) ilumt favorable court decision guarantees a
meaningful say.
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SLOVAKIA

Eva Kovaechova,
VIA IURIS

Access to Justice in Slovakia

Typical legal problem regarding access to justiteemvironmental matters in Slovakia is, that the
administrative bodies do not accept NGOs, as rateparties of procedure. The exception is in cases
when the relevant act exactly define, that NGO mady of administrative proceeding, if it meets th
conditions to be a party of the proceeding, whighdefined in the relevant act. In this point céwi

we can see three different groups of acts, wherelafined conditions for participate in adminigtrat
proceedings in environmental matters.

1. acts, which expressly says, that NGO shouldgjaate in the administrative proceeding, if it lwil
meet the conditions. The conditions for becomimpgy of the administrative proceeding, under this
acts, are relatively liberal and easy to meet &@ah INGO becomes a party of such procedure, it can
also challenge the final decision of the administeaauthority at the court. The relevant acts-afet

on environmental impact assessment (EIA), Act otegrated pollution prevention control in
environment (IPPC) Act on genetic modified organ{€&MO) and an Act on Environmental liability.

2. acts, which expressly says, that NGO shouldgisate in the administrative proceeding only as
“subject participating”, not as “party of proceeglin,Subject participating” has much more weaker
position in administrative proceeding in comparasigth subject, who is a party of proceeding. It
means, that in decision-making in environmentaltenatunder this acts environmental NGOs (or
other public participants) do not have this rights:

right of the public that due account is taken &f tlutcome of the public participation,
right of the public to be informed about the whiaet of the decision, including justification,

access to judicial review of the decision, inclgdmerital and/or procedural illegality of the
decision or of the inactivity of the administratiaathority.

The relevant acts are — Act on Nature Protectiah Borrest Act in all administrative proceedings
under this acts and Act on integrated pollutiornvprgion control in environment (IPPC), and Act on
genetic modified organism (GMO) in some administeproceedings.

3. acts, which do not specifically says somethibgua participation for NGOs in administrative
proceedings according this acts (because of thetfet some of those acts do not say nothing about
the question, what are the conditions for legatditag, or some of those acts says only, whatlee t
conditions for legal standing for other subjectd bhot NGOs). The conditions for participation
according this acts are defined in general acaflministrative proceedings, the Administrative Act.

Administrative act in general make a possibilityashto participate in administrative procedure for
subjects, “those rights, interest protected by ¢avwebligation, could be affected by decision mage b
administrative authority”, or those who assure fhigs, until the moment, when it is disprove. But
fact, competent administrative bodies frequenty ribt respect the right of participation in the
decision-making process, often deciding that NG@oisaffected by the activity subject to the permit
proceeding. Almost ever, if there is an administeaiproceeding under those acts, which do not
exactly define NGO as a party of proceeding. Fis teason, the involvement of environmental
NGOs in proceedings under acts, defined in poist aoften the only way for members of the public
to participate and to protect their legitimate iatgs.
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Two sides of the story

The public administration is not aware of the impoce of public participation in environmental
decision-making, with public authorities and offiilc often seeming to perceive public efforts to
participate in the permit proceedings as burdensom@s an obstacle to the proper course of
administrative proceedings. Public authorities yodb not accept the fact, that with their decision
some administrative environmental proceeding cobi#ppened, will be NGOs rights, interest
protected by law or obligation anyhow directly ati=. In their point of view, it is absolutely citba
that based on their decision will no change hapgpémeights, which belongs directly to NGO. Then,
there will be not a new obligation for NGO baseddegision and lastly, no interest protected by law,
which belongs directly to concrete NGO will be affal.

Second point of official bodies argumentation isdzhon another simply and formal fact. In their
point of view, if, in the concretely act, therenist exactly defined, that NGO could be, after réagh
the conditions, a party of proceeding, there isagal possibility for NGO to reach the status fartp

of proceeding. There is no right for NGO, pursu@anact, which define, that NGO cannot reach the
conditions for being a party of proceeding. If giséator will have this allowance for administragiv
proceeding under this acts, he will do so exactlyhat concretely act (as he did so, for example, i
administrative proceedings like IPPC, or EIA — abeve).

Legal arguments

From the field of the international law, the soledlAarhus Convention, guaranteeing participatory
rights and also right for judicial review of decss in environmental matters, is applicable. Specia
importance for the problem of “admissible NGO argmis” has its Art. 9.2, according to which

“members of public concerned”, including environtaMNGOs, shall have right to challenge the
“substantive and procedural legality of any adegisions or omissions” concerning the activities
under Annex | of the Convention. Also art. 9.3yésy important for “members of public concerned”,

but is not so clear enough as art. 9.3. Aarhus @uain entered into force in Slovakia on 5 March
2006 when the Convention was ratified.

There is no general or specific EU law that is mefé to; but, as for Slovak legislation, most intpat

are the provisions of Administrative Act, where atefined generally provisions for “party of
proceeding” (see above). Only party of proceediag hight to challenge and sue the administrative
decision before the court, according Civil Proced@pde. Definitely, the conditions for being a part
of proceeding should for sure be interpreted ampdiegh consistently with the provisions of the Aashu
convention.

Lastly, there are few more important acts, whiaghdescribed in the text above.

Cases

There are two typical cases that illustrate thisbfgm. In one of them, an environmental non-
governmental organization called VLK had been aypairproceeding, according its argument, that its
rights and its interest protected by law could Ilffecéed by administration decision made in the
permitting proceeding for chemical affussions (jpidts) executed in National Park (which is area
under very high level of protection according Nat@onservation Act) against wood-borer (bark-
beetle), by the regional environmental state aittholhe regional environmental state authority

disqualify VLK from the permitting procedure, besaubecause in its point of view, there is no right

or interest protected by law, which directly belsrig NGO in this type of administrative procedure
and which could be affected by decision. Secontiyre is no special act (included Nature

Conservation Act), under which conditions could Vb€ a party of proceeding in this type of

administrative procedure. VLK has filled a lawsagainst the regional environmental state authority
and its decision, and its arguments were made ynostthe Aarhus Convention rights.

In the other one, there were local people from allstown in controverse against new waste dump.
Operator of this waste dump submitted an applioatio a sitting permission to placed a new waste
dump, which should be situated directly in the tpamly 400 metres from the historical centre of the
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town. One of the citizens claimed legal standinghi@ permitting process, according his argument,
that his right for private life, healthy environmemnd his property rights will be violated and that
the reasons, why he claimed a legal standing. Wais refused by the regional building authority,
because there could not be violated this rightanfthat reason, that this citizen lives not in plac
which is so close to the waste dump, where thistsigould be affected and violated. Citizen hdsdil

a lawsuit against this decision.

First case was about permission for chemical affass(pesticides) executed in National Park (which
is area under very high level of protection acamgdNature Conservation Act) against wood-borer
(bark-beetle). VLK set out, that using pesticidedNational Park is inadmissible and very harmful fo
the nature in National park.

Second case is about sitting permission for a nastevdump, which should be situated directly in the
town Pezinok, only 400 metres from the historiaaitce of the town. Near to the town is one more old
waste dump, which is closed already. Influencethefnew waste dump on health of local residence
would be much more harmful in comparison with tiieane, if this will be permitted.

In both cases is the judiciary proceeding stillgheg, both in second instance (after giving an afjpe

First case was lost in first instance, in secorstkince the Supreme court start a preliminary rudimg

European Court of Justice. Second case the citimanin first instance, now is he waiting for final
decision in appeal proceeding before the Supremg.co

Our Recommendations

We do not agree with the decision of the adminiiseabodies where the legal standing of was
refused. We believe that in all cases (not onlyhis two examples, but in all permit proceedings
subject to environmental impact assessment (ElA)cquures, for example the permitting of
highways, power plants, mines, waste dumps, chérfdactories, and many permit proceedings that
have a serious impact on nature etc.) where is swad for environmental protection, is absolutely
necessary to have some participants with all rightéch belongs to party of proceeding according
administrative act. There is no other party of pesting, then the members of public concerned, who
will fight for environmental rights, because of tfaet, that the other parties of the procedureshav
their own interest on decision, which is almostrawet in favor with environmental protection. So,
our opinion is, that public authorities should aywaif it is somehow possible, allows legal stagdin
for public, and take the general public’'s commemtd positions into account

It can be recommended to the environmental NGOdlaidlawyers use following arguments:
it is necessary to use the arguments based on a@twvention,

the interpretation of provisions in Slovak law, alhiexecute Aarhus Convention must be
interpreted in compliance with the principles ofras convention, not against it,

argument, that there is nobody who is responsibtepfotection of environment (right for
favorable environment) and has a real possibitithe a party of proceeding and real interest
for protection the environment. Therefore, the Bions in administrative act, in
environmental cases, should be interpreted in femoenvironmental NGOs.

Finally, we believe, that for the competent adntmatsve authorities and courts, will legal standofg
NGOs help in their decisionmaking. The decisiond @ much more objective and legitimist, if in
the administrative proceeding is, as a party ofcgeding, some environmental NGO, which has
arguments, based on expertise a scientific knovelddg environmental protection and if there are
some opposite arguments from other point of vievntapplicant or investor has.
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SLOVENIA

Tina Divjak,
Legal Informational Centre for NGOs

Access to Justice in Slovenia

The most typical legal problem in Slovenia regagdiccess to justice is the problem of legal stamdin
According to Environmental Protection Act (EPA) tblic concerned in environmental procedures
includes persons permanently residing in the aoeaerned or owning or possessing a real estate and
non-governmental organizations (NGOSs) if they hatatus of an environmental protection non-
governmental organization acting in public interétdwever, NGOs gain such a status if they fulfill
several conditions set by EPA, which are very s{gq. the number of employees, 5 years of agtivit

in the field of environmental protection, financialidit) and almost preventing NGOs to gain the
aforementioned status.

Furthermore, the Ministry of the Environment stdrissuing decisions only in 2009, although the
Implementing Act, on the basis of which the statmsld be granted, was in force since 2006.

Two sides of the story

On one side there are arguments of the MinistrthefEnvironment claiming that the conditions for
the status are not too strict and were actuallyereakier with the last amendment to EPA. Under
these changes the ministry refunds 50% of the dostthe financial audit if NGO gets the status
granted.

On the other side there are NGOs claiming thatitetiis last amendment the conditions are stil to
strict. Furthermore, several NGOs submitted aniegjgbn more than a year ago and still have not got
any response from the Ministry, even though theeG@mdministrative Procedure Act states that the
decision in such procedures should be issued testtlzan in 30 days.

Legal arguments

Both sides are referring to the Aarhus Conventid@)( The Ministry claims that Slovenia is in
compliance with the Convention, since the AC does determine specifically, which conditions
NGOs have to fulfill in order to gain a status & ia public interest and leaves the conditionbdcset
by the country itself.

NGOs claim that Slovenia is not in compliance wWRR because of strict conditions and slow
responses from the Ministry of the Environment. Wit a status of NGOs acting in public interest
they do not have access to justice.

Cases

The case of DOPPS-Birdlife Slovenia, in which NG@nted to gain status of an accessory participant
in the procedure of issuance of an environmentahjpdor the construction of a wind farm. Because

of the conflict between EPA and Environmental Covestion Act the case lasted for four years and

eventually after an appeal to MoE in a 2nd instaaministrative procedure DOPPS finally got the

status of the party in this procedure.

Another more recent case is the case of FriendbeoEarth Slovenia, which sent a notice before
before filing a lasuit to the Ministry, where thegquested that a status of NGO acting in public
interest should be granted11 to them. After 10 dhgy got a response from the Ministry that they
have to complete their application in order to et status. FOE finally got the status in September

1 This notice was sent almost a year after the requees submitted.
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2009, more than a year after they submitted thgplieation, even though general Administrative
Procedure Act states that the decision in suchephares should be issued not later than in 30days.

In both described cases there are no disputes ammdific environmental problems, since the
problems described are more procedural, referorgak of implementation of AC.

Our Recommendations

We agree with the final decision made by the adsiiaiive court. In June 2006 the court finally dule
in favour of DOPPS (BirdLife Slovenia) in the cage MoE (wind farm Volovja reber case). The
ruling was that associations can gain status ohe@ressory participant not only on the basis of
provisions set in Nature Conservation Act (NCA)t lailso on the basis of provisions set in
Environmental Protection Act (EPA). The groundgtad judgment clarified that the status gained in
accordance to one act does not exclude the statusdin accordance to the other act12.

There is a raising question whether a complainth® Aarhus compliance committee should be
submitted, because of the strict conditions seEBYA. In order to gain a status of acting in public
interest NGOs have to fulfill very strict standingnditions which could mean non-compliance with
AC.

On the basis of the ruling in the Birdlife case sweommend NGOs to argue MoE decision if they are
excluded from the procedure on the basis that lage a status according to Nature Conservation Act
and want to gain status according to EnvironmeRtatection Act. Because having one status does
not exclude NGOs to gain a status on the basiaathar environmental act.

Changes to EPA should be done and the conditiorgaiio the status should be made less strict,
enabling more environmental NGOs to act in favduhe environment.

We recommend to the authorities to respect theguthade in the Birdlife case and in any other
similar cases enable or approve the status ofgaetinaccessory participant to NGO on the basis of
EPA or NCA. Only with this kind of practice NGOs livhave an opportunity to participate in
environmental procedures that affect the environtmen

2 The key question in this case was if the intenamtfor which an environmental permit has to beésk could or would have any impact
on nature or its conservation. After that the statfithe association should be tested — if thecétson was founded for acting in public
interest for the protection of that part of natimewhich the intervention is envisaged.



Aarhus Toolkits, 2009

Acknowledgements

This project of the Justice and environment netwasks made possible by the expertise and
dedication of the legal experts and staff of tHeWing member organisations:

Pavel erny - J&E Czech Republic

“I, EPS EPS - Environmental Law Service

WWW.eps.cz

Zeljka Leljak Gracin,
Zelena Akcija - FOE Croatia

www.zelena-akcija.hr

Csaba Kiss, J&E Hungary
EMLA - Environmental Management and Law Association

www.emla.hu

Kart Vaarmari - J&E Estonia
Estonian Environmental Law Center

www.kobk.ee

Eva Kovaechova

VIA IURIS

www.viaiuris.sk

Tina Divjak,

PIC - Legal Informational Centre for NGOs
http://www.pic.si

This publication was made possible by the finansigpport of the European Commission LIFE+

Programme and the Netherlands Ministry of HousBpgtial Planning and the Environment (VROM).

Opinions or points of view expressed are thosehef duthor(s) and do not necessarily reflect the
official position or policies of the European Conssion or other supporters.

©2009 Justice and Environment - European Assodiafdnvironmental Law Organisations
Dvorakova 13, 60200 Brno, Czech Republic
secretariat@justiceandenvironment.org

www.justiceandenvironment.org




Justice & Environment (J&E) is a European network o  f environmental law organisations.

J&E is an non-profit association with a mission tha t aims for better legislation and
implementation of environmental law on the national and European Union (EU) level to
protect the environment, people and nature. J&E ful fils this mission by ensuring the

enforcement of EU legislation through the use of Eu ropean law and exchange of
information. J&E was created in January 2003 and fo  unded as an non-profit association in

September 2004.

J&E currently comprises six full-member organisatio ns: Environmental Law Service, Czech
Republic (EPS); Estonian Environmental Law Centre, Estonia (EELC); Environmental
Management and Law Association, Hungary (EMLA); OKO BURO - Coordination Office of
Austrian Environmental Organisations, Austria; Lega I-Informational Centre for NGOs,
Slovenia (PIC); and the Centre for Public Advocacy, Slovakia (VIA IURIS).

J&E also has six associate members: Environmental J ustice Association, Spain (AJA);
Centre for Legal Resources, Romania (CRJ); Front 21 /42 Citizens’ Association, Macedonia
(Front 21/42); MilieuKontakt International, the Net herlands (MKI); Independent Institute of
Environmental Concerns, Germany (UfU); and Green Ac  tion — Friends of the Earth Croatia,
Croatia (ZA).

All J&E activities are based on the expertise, know ledge and experience of its member
organisations. The members contribute their legal k now-how and are instrumental in the
initiation, design and implementation of the J&E wo rk programme. The strong grassroots
contacts of the members enable J&E to concentrate o n Europe-wide legal issues and
horizontal legislation, notably the: Aarhus Convent ion, environmental impact assessment,
environmental liability, pollution, Natura 2000, tr ~ ansport and the building of legal capacity.

Within these fields J&E: carries out analysis, comp iles case studies and joint position
papers; formulates strategic complaints, encourages discussion and legal education; and
conducts outreach activities. Thus J&E provides add ed value from civil society to
legislators and adds tangible benefits by broadenin g public knowledge of EU law and
legislation.

To carry out its programme of work J&E relies on a number of donors and supporters. First

and foremost the members themselves financially con tribute to the network. However J&E
has been supported by: the European Commission thro ugh the LIFE+ programme, the
International Visegrad Fund (IVF), The Ministry of Housing, Spatial Planning and the
Environment of The Netherlands (VROM), the Sigrid R  ausing Trust and its own member
organisations
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