JUSTICE JUSTICE AND ENVIRONMENT

sk European Network of Environmental Law Organisations

Head office address: 60200, Brno, Dvorakova 13. Czech Republic
European Network tel: +36 20 39 00 566 (coordinator)
of Envireanmental Law Organizations email: secretariat@justiceandenvironment.org

U <t wovjusiceandensionment or

ENVIRONMENT

Justice and Environment contribution to SEVESO Il review process
Compliance of SEVESO Il directive 96/82/EC
with the Aarhus Convention
16 February 2010

Justice & Environment (J&E) is a European netwdrkmvironmental law organisations that was createthnuary 2003
and founded as an non-profit association in Sepeer2804. Since then J&E has, through its expandiambership, been
striving to protect the environment, people andureatby improving environmental legislation and ewdiag the
implementation of these laws. J&E does so at thiomal and European levels, particularly by focngsion the
enforcement of European Union legislation and tghothe information exchange.

The Aarhus Convention and its implementation toogean and national law has been the major objecfiwgork of
Justice and Environment since its existence. We len publishing numerous studies and analyséisi®issue in the
last yearsl|ttp://www.justiceandenvironment.org/issugs/

Now is the appropriate time to bring the EU’s SE\ZES directive into line with the Aarhus Conventiofhe SEVESO Il

directive predates the UN ECE’s Aarhus Conventiod i is therefore understandable that the diretdiprovisions do
not fully reflect the requirements of the Conventiblowever, now that the European Community andnigsnber states
are parties to the Convention, it would not be usidadable or defensible for the EU not to userthéew of the

SEVESO directive to bring it fully into line witlhé Aarhus Convention’s requirements.

The Aarhus Convention of the UN-ECE was signedd88land ratified by the European Community by Cdudecision
2005/370/EC (OJ L 124/1 of 17.5.2005), whereas SEVH directive 96/82/EC on the control of majoc@ent hazards
involving dangerous substances was enacted in T885current SEVESO |l review process provides ppootunity to
assess compliance of SEVESO Il directive with theqiples and provisions of the Aarhus Convention

Improvement of communication with stakeholder agidforcement of public participation and better lempentation are
major reasons for the directive’s reviéw.

The Aarhus Convention on Access to Information, [lRuBarticipation in decision making and AccessJigstice in
environmental matters hdbree substantive pillars as indicated in its title. The first pillar catcess to information
distinguishes between individual rights for the lputo request environmental information from pataiuthorities (Article
4) and active information obligations by partiesddts public authorities respectively) to the Cention (Article 5).

The second pillar opublic participation enables the public to participate in environmeated decision making both
with regard to certain permitting decisions (Amicb) and to any environmental related planning pr@gramming
procedures (Article 7).

The thirdpillar on access to justice provides for administrative and/or judicial revigprocedures in case the first and
second pillar of the Convention were breached ¢fatb par 1 and par 2). Furthermore members optlidic have the
right to legally challenge any act and omission frivate persons or public authorities that contr@veational or
European environmental law.

! Presentation of European Virtual Institute for greged Risk Management (EU-VRI) EEIG on “F-SEVESGStudy of the effectiveness of the
implementation of the SEVESO I directive” at SEVES review stakeholder meeting on"lBovember 2009 in Brussels
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All three pillars are highly relevant for SEVESOdifective. In its current state, the SEVESO lediives does not reflect
various provisions and principles of the Aarhus @otion. Access to information provisions of theedtive are too
limiting, public participation in decision making tovered only in aspects, and access to justitéssing completely.

SEVESO Il and Accessto information (Article4 and 5 of the Aarhus Convention)
“Environmental information” is defined as followArticle 2 par 3 of the Convention):
3. “Environmental information” means any informatidn written, visual, aural, electronic or any othmaterial form on:

(a) The state of elements of the environment, asair and atmosphere, water, soil, land, landscapd aatural sites,
biological diversity and its components, includiggnetically modified organisms, and the interactmmong these
elements;

(b) Factors, such as substances, energy, noise radihtion, and _activities or measureincluding administrative
measuresenvironmental agreements, policies, legislatglans and programmesffecting or likely to affedhe elements
of the environment within the scope of subparagréghabove, and cost-benefit and other economiclysea and
assumptions used in environmental decision-making;

(c) The_state of human health and safetnditions of human lifecultural sites and built structures, inasmuchtlaesy are
or may be affectetly the state of the elements of the environmerthoyugh these elements, by the factors, acts/idie
measures referred to in subparagraph (b) above;

Any such information shall be available upon requéthout an interest having to be stated (Art 4 pa). A request may
only “be refused if disclosure would adversely afféatt 4 par 4) confidentiality of the proceedingtpublic authorities,
national defence or public security, the courspustice, intellectual property rights and confidelity of personal data or
commercial and industrial information. Howevethée aforementioned grounds for refusal shall beerteted in a
restrictive way, taking into account the public eirdst served by disclosurend taking into account whether the
information requested relates_to emissions into géhgironmetf. With regard to the confidentiality of commerciahd
industrial information the Convention provides thaiformation on emissionshich is relevant for the protection of the
environment shall be discloseid any case (Art 4 par 4d).

Furthermore the Convention provides for collectiand dissemination of environmental information {&e 5).
Environmental information held by public authoritishall not only be available upon request, butidiged actively by
public authorities.

With regard to potential accidents the Conventimvjales as follows (Article 5 par 1c):

(c) In the event of any imminent threat to humaaltheor the environment, whether caused by humdiviaes or due to
natural causes, all information which could enatiie public to take measurés prevent or mitigate harm arising from
the threat and is held by a public authority iss#iminated immediately and without detaymembers of the public who
may be affected.

With regard to SEVESO Il directive this means dbus:

The SEVESO Il directive provides the operator talelish different plans, programmes and measurpseteent accidents
on the one hand and to enable immediate and apat®pesponse in case an accident occurs. Pulihomties have to
ensure that such plans are compiled, comply wighrélguirements of the directive and that they am@émented in fact.
This counts for example for the major-accident praion policy (Article 7), the safety report (Af#c9) or emergency
plans (Article 11).

Respective plans, reports and policies under theESO Il directive- whatever label they own - areasares and
activities relating to environmental factors, thates of human health and safety as well as comditaf human life that
affect or may affect the state of the environmestements and are thus environmental informatioth@sense of the
Convention.



Any environmental information that derives from SESO Il directive has to be accessible for the multiless one of the
refusal provisions applies. However, the exceptimay only be applied if other interests would belVersely affectéd
and in addition any such exclusion has to be inétegl in arestrictive way taking into account theublic interest served
by disclosure Furthermore information relating to emissions oat fall under the exception at all and has taliselosed
in any case. This information has to be availablieomly upon request, but be made available agtivel

This means among others that Article 13 and Annerf\SEVESO Il should be revised completely. Thésting
legislation might be sufficient to summarize masiportant aspects for the general public, but is jostified to not
disclose information that goes beyond that. Angiinfation relating to Article 14 and 15 of the diree shall be available
for the public. This does not only derive from tieneral environmental information provisions of @envention but also
from its Article 5 par 1 c regulating specificatlye case of imminent threat to human health oethéronment.

Article 20 on confidentiality has to be adaptedhe Aarhus Convention by limiting reasons for rafusnd underlining
the public interest served by disclosure. An agtitgulating access to information requests insenese of Directive
2003/4/EC on environmental information and respecficcess to Justice should be added.

To conclude, Seveso plans should incorporate allitformation that the Aarhus active informatioosions require, so
that in the event of an imminent threat, the faggiuthorities can fully inform the public. Any clidentiality exceptions
should go no further than the Convention and the d&dess to environmental information provisiongfenably in
identical wording.

SEVESO |l and Public participation (Article 6 and 7 of the Convention)
The first three sentences of Article 7 of the Aarlllonvention read as follows:

“Each Party shall make appropriate practical and/other provisions for the public to participate éhg the preparation
of plans and programmes relating to the environmerithin a transparent and fair framewgrkaving provided the
necessary information to the public. Within thiznfrework, article 6, paragraphs 3, 4 and 8, shallapplied. The public
which may participate shall be identified by thdewant public authority, taking into account thejediives of this
Convention.”

Article 6 par 3, 4 and 8 read as follows:

3. The public participation procedures shall inobutkasonable time-frames for the different phaaiewing sufficient
time for informing the public in accordance withrpgraph 2 above and for the public to prepare araftigipate
effectively during the environmental decision-mgkin

4. Each Party shall provide for earfyublic participation, when all options are opand effectiveoublic participation can
take place.

8. Each Party shall ensure that in the decision doeountis taken of the outcome of the public participation

Public participation should be provided in the velet processes for planning measures under théstdie (e.g safety
report, emergency plan) taking into account thevab@ntioned provisions of the Convention. It is artgnt that public
participation is carried out in an early and effeztmanner and that due account is taken of itsaoné. Next to the
above-mentioned planning procedures, this countpairticular for land-use planning regulated in élgi 12 of the
directive.

The public shall also have the right to participatéhe modification procedure regulated in Artidlé of the directive and
in the inspection procedure of Article 18 and Adit7 on the prohibition of use.

SEVESO Il and Accessto Justice (Article 9)

As indicated above Article 9 provides for accesgistice if substantive and procedural rights depg from the Convention
are infringed and in addition if environmental l@nbreached in general. With regard to refusedrenmiental information
request we suggest to use the same access te joizedure as directive 2003/4/EC provides for.



With regard to other to other breaches of law Aetk par 3 and 4 applies:

3. In addition and without prejudice to the revipvocedures referred to in paragraphs 1 and 2 ab@azh Party shall
ensure that, where they meet the criteria, if daid down in its national law, members of the poliave access to
administrative or judicial proceduret® challenge acts and omissiohg private persons and public authorities which
contravene provisionsf its national law relating to the environment.

4. In addition and without prejudice to paragraphabove, the procedures referred to in paragraph2 Bnd 3 above
shall provide adequate and effective remedieduding injunctive relief as appropriate, and Eir, equitabletimelyand
not prohibitively expensive. Decisions under thiicke shall be given or recorded in writing. Deicias of courts, and
whenever possible of other bodies, shall be pybéicktessible

Article 9 enables members of the public to legadlyiew procedural and substantive legality of a@std omissions from
private persons or public authorities. This includecorrect application of public participation pigions. The
Environmental Liability Directive (ELD) 2004/35/E@n environmental liability with regard to prevemtiand remedying
of environmental damage aims to serve the pollpters principle and prevention principles of the t€aty, to some
extent similar to SEVESO Il directive. ELD implented aspects of Article 9 par 3 of the Aarhus Cotieenn its Article
12 and 13. Article 12 gives the right to initiate @lministrative procedure and to request the aityito take measures to
the public concerned. Article 13 provides for ascesjustice to review any decision, act or failtoect by the competent
authority. It reads as follows:

“1. The persons referred to in Article 12(1) shallve access to a court or other independent anditigb public body
competent to review the procedural and substantgality of the decisions, acts or failure to adtthe competent
authority under this Directive.”

A similar provision should be added to SEVESO tedtive. The same counts for the right to requesstatuthority to take
actions in order to fulfil its obligations underethllirective such as prohibiting use of installat{@mticle 17), ensuring
establishment and update of emergency plans (Arlit), modification of installations (Article 10) the establishment of
safety reports (Article 9).

Conclusion

The SEVESO Il directive is in stark contradictianthe Aarhus Convention. This means both the Ew@opmion and its
member states are in legal non compliance withGbmvention. The review process must thus striveviercome these
shortcomings and make the directive compatible witd Convention by providing rights on public peifation,
information and justice.
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