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J&E Workplan 2007: SEA infrastructure
CASE STUDY TEMPLATE
Ana MATOZ (PIC), November 2007
. Title of planning case:
“Resolution on National Development Projects far Beriod 2007-2023.”

. Matter of case:

An environmental organisation Umanotera challengad Resolution on National
Development Project for the Period 2007-2023 (Imaxfger: Resolution) before the
Constitutional court. One of the reasons was thatResolution did not envisage an SEA
procedure in case of accepted plans, whose reahsabuld certainly have impacts to the
environment.

. Country:

Slovenia

. Location:

Entire territory of Slovenia.

Geographic dimension: (local, regional, national, B, international - (especially, is the
plan (shall it be) part of Trans-European Transphetwork?)

National

Initiator of SEA/competent authority:

SEA was not carried out.

. Participants involved:

Because there was no further case, no other pemtits were involved except Umanotera,
but this organisation cooperated with several emvirental NGOs.

. Other interested parties and/or stakeholders:

Environmental NGOs

. Background facts:

9.1.Account of facts(short summary of the planning case)

Resolution on National Development Project for Beziod 2007-2023 was adopted
by Slovenian Government on 12 October 2006. Theoldgsn foresees priority
national development projects from 2007 to 2023ictvhinclude modernisation of
railway system, constructions of power plants etc.

The Resolution was disputed by environmental NGQablotera, by filing initiative
for the review of constitutionality.

The initial problem of this Resolution was thatvas accepted by a non-competent
authority — Resolution is a general legal act, floe acceptance of which the
competent body is the National Assembly of the Répwf Slovenia.

Another problem of this document is that it is & &gleplans for which SEA should
and has to be done. However, because the Resolwam accepted by the
Government, no SEA procedure has been done fomptbgcts included in the
Resolution.
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9.2. Description of the project and its main enviramental impacts
9.2.1. General description of the project
(kind of the plan, its main goal, basic proportipfend-use requirements, etc.)

The Resolution is a set of projects, which was pistkby the Slovenian government
on the basis of the Slovenia's development strat@myeinafter: SDS), accepted on
23 June 2005.The Resolution is very specific in its content amesents a very
concrete plan of the projects. That is the mairsoraor the possible danger and
worsening of the impacts to the environment.

The Resolution states key development and investprefects, in which Slovenia
as a state will participate as well. The purposéhermain goal of the Resolution is
to provide faster achievement of the Sk®d National Development Progranfme
(hereinafter: NDP) goals by clearly setting oubpty national development projects
from 2007 to 2023.

In the long run, the Resolutions goal is to creaimber of development synergies
both at the national and also on the regional acdlllevel. It will also link the
public with the private (establishment of the palrivate partnerships) and thus
create conditions for the long-term implementatédevelopment strategies.

According to the Article 3 and 4 of tHeecree on the categories of activities for
which an environmental impact assessment is mangdatdich was accepted on the
basis of Article 51 of SloveniaBnvironmental Protection Atthereinafter: ZVO-1),
SEA procedure would be obligatory for the followimgpjects:

 artificial island in the sea;

* sustainable mobility;

* modernisation of railway system;

* modernisation of state road system;

» additional motorway program;

 park of Leon Stukelj — sport - commercial hall cdexpn Ljubljana;
* Nordic centre Planica;

* modernisation of electric system;

e construction of the new production facility of hggower plant Spodnja
Sava,

« construction of block 6 of Termoelektrarna Sostanj;

! The SDS sets out the vision and objectives of the state development and paves the ways to achieve national objectives
in a sustainable way and in line with the common European regulations, policies and strategies, particularly the revised
Lisbon Strategy (abstract from the document).

2 http://www.umar.gov.si/projekti/srs/StrategijarazvojaSlovenije.pdf.

3 Since SDS is a key development document for the state, it includes not only economy questions but also social,
environment, political, legal and cultural relationships. One of the key fields, on which central development investment
projects of the Resolution refer, is also effective management of the environment and sustainable energy.

* The NDP includes all those development and investment programmes and projects in Slovenia in the period 2007-2013
that will be financed or co-financed from the national ,and/or municipality budgets.

® Official Gazette of the RS, 78/2006, 72/2007.

6 Official Gazette of the RS, 41/04, 20/06, 39/06.
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» construction of block 2 of nuclear power plant Krsk
e construction of gas warehouse.

However, before the Resolution was adopted, no 8B4 carried out. Although
SEA might be carried out later, the assessmentiftéreint possibilities regarding
possible impacts on the environment is pointlésthea projects are already selected
and defined. This was also one of the main reammthe initiation of proceedings
before the Constitutional Court.

One of the projects, where SEA would certainly tigatory and needed, is a
construction of block 2 of nuclear power plant KrSkBecause the Resolution
presents a very specific and complete plan forgetpjthere is a great danger for
direct impact to the environment. Among other petgethe Resolution envisages the
construction of new block of nuclear power in Krskefining also the capacities for
the new block (technology PWR1000 megawatts net, year production 7,5 to 8,5
TWh, start of building in 2013, start of operatiof the block in 2017). This
construction is not even envisaged in the Resalutio national energy plan, which
was accepted by the National Assembly. It has terbphasised that the Resolution
on the national energy plan was accepted in acnoedaith the procedure of the
National Assembly, which envisages public partitgra In contrary to that, the
Resolution on National Development Projects for tReriod 2007-2023 was
accepted by non-competent body, whose procedures dmd foresee public
participation in sense of legislative procedure.

The problem with this project and all projectstdésabove, is that there in a concrete
danger of realisation of accepted plans. No furttecision-making process is
foreseen regarding the construction of the secémeklof nuclear power and all the
concrete plans will be made, consequently withailip participation.

9.2.2. Description of the affected area
- general characteristics (scope, character of ladensity and kind of settlement...)

The Resolution covers the entire territory of Skuae Consequently, that means it
covers various characters of land, where also tleasd settlement differ from one
region to another. It should be emphasized thaptbgects in the Resolution, which
support the achievement of goals set in SDS, irclud

e competitive economy and faster economic growthwhich will stimulate
faster development of the entrepreneurship, smalll anedium-sized
enterprises, form friendlier business environmand atrengthen inflows of
the domestic and foreign investments;

- efficient creation, two-way flow and application of knowledge for
economic development and high-quality johswhich will stimulate the
formulation of more innovative and technologicadigvanced economy for
the purpose of formation of the quality work plaé@smore qualified labour
force;

7 Pressurized Water Reactor
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« an efficient and less costly statewhich will improve the work and
organisation of civil service and public sectopedally in health service and
justice;

* a modern social state and higher employmentwhich will try to find
balance between flexibility of employment and sbseurity;

* integration of measures to achieve sustainable ddepment, especially on
the field of traffic, energetic and quality of life

It is also very important that all listed proje@teluded in the Resolution, do have
and will have a substantial impact on the environinaad also on the quality of the
future life of the residents.

- most important environmental characteristics,.eygality of air, water resources, protected
areas, fauna, flora, important cultural sites..if ;possible, map of the area or sketch map of the
project)
All the projects included in the Resolution haveimpact to the environment. Since
the Resolution covers the entire territory of tHev8nia, the projects have various
environmental characteristics. Most of the projedts affect the environment,
especially with the construction of structures &ecllities or their individual parts,
but the environmental characteristics differ frone @art to another.

- overall evaluation of quality of environment hetaffected area before realization of the project,
extent of its “environmental burden”

Since the Resolution in Slovenian case “coversétpariod from 2007 to 2023, the
realisation of the project has not started yet. @t reason the impact on the

environment is still immeasurable, even though é@myironmental burden will
certainly not be insignificant.

The problem in Slovenian case was that for the R&en, accepted by the non-
competent authority, SEA was not carried out, aBd & not even envisaged. SEA
procedure is according to Article 40 of Sloveniad(1 carried out for a plan

adopted pursuant to the law by the competent aityhafr the State or municipality

for the area of spatial planning, water managemimgst management, hunting,
fisheries, mining, agriculture, energy, industrsansport, waste and waste water
management, drinking water supply, telecommunioatiand tourism. Since the
Resolution covers this kind of plans, SEA proceduoeld certainly be obligatory.

9.2.3. Description of the main impacts of the project

according to the kind of the plan - mainly climateange, emissions, noise, nuisances, conflicts
with special protection areas, changing characgci of the landscape... )

- possiblecumulative effects with other projects

The Resolution has, as mentioned, various impactse environment. The projects
coveringcompetitive economy and faster economic growtdo have or will have

impacts to the environment, especially regardinige)anterventions in the physical
space, changing characteristic of the landscaplee.projects coveringitegration

of measures to achieve sustainable developmaeaiso include or will include noise,

interventions in the physical space, nuisance, @ingn characteristic of the
landscape etc.
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We cannot predict possible cumulative effects wither projects.

9.3. Important interrelated aspects - transboundaryimpacts of the plan, relation to
national and EU infrastructure (transport) development plans, EU funds etc.

- TEN-T?
- National transport programme
- EIB-funded?

By the anticipated modernisation of railway systeé®igvenia has considered the
development strategy of European railway infrastmec The reason is that the main
railway tracks of Slovenian railway infrastructusee a part of European railway
structure. The modernisation of railway networklso part of basic directions of the
TEN-T, which include more efficient railway infrastture connections in the EU
and the more efficient transfer of cargo from roadgailways.

Modernisation of state road system will certainlgvé indirect impact on the
European road system and will contribute to suatdendevelopment.

10. Applicable articles of SEA Directive, relationshipto EIA Directive, habitats and bird-
Directives

The entire Resolution is according to Article 2 $iEA Directive and Slovenian
ZVO-1 a plan, for which SEA procedure is neededAJBrective regulates in
Article 4 and 15 that SEA procedure is an importéodl for implementing
environmental aspects into the preparation andpdacee of plans and programmes.
It also states that the consultation with authesitiwhich are responsible for
environmental tasks and the communication withptihiglic are needed.

The Resolution does not mention EIA procedure. Biace the listed projects
represent an activity affecting the environmentA procedure would certainly be
needed. The same goes for the habitats and bibdsctives.

11. Applicable national laws:
Slovenian Environmental Protection Act (ZVO), inde since 7.05.2004

Decree laying down the content of environmentalore@nd on detailed procedure for the

assessment of the effects on certain plans andgmoges on the environment

12.Legal framework of SEA-proceeding:

- Position in legal system
SEA was transposed into our legal system with tdeptaon of SEA Directive and is
regulated in the Slovenian ZVO-1 in Articles froid-49. SEA is the basis for EIA,
which is regulated in Articles 50-56 of the samd. dche provisions of SEA
Directive were more precisely transposed into egal system with the adoption of
the Decree laying down the content of environmentalore@nd on detailed
procedure for the assessment of the effects oaicgstans and programmes on the
environmen{OJ~RS, no~73/05).

- Administrative proceeding?
/

- particular planning proceeding?

/
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- legal form of decision

Legal form of decision is a Resolution, which ipditical document. In initiator’s
opinion the resolution is a general legal act idseeenact a public authorisation, but
the Constitutional Court in its decision U-I-436/0625.1.2007) decided that the
Resolution is not a general legal act nor the iagari.

- legal form of plan

Because of the reasons described in the previowgygh legal form of the plan
cannot be defined.

- possibility to appeal against SEA decision arahpl

There was no possibility to appeal against SEAgieciand plan in Slovenian case,
because SEA procedure has not been carried oo iReésolution.

13. SEA/planning procedural history/timeline:
- information on formal proceeding (initiation oE&, PP, decision etc)

- information on other relevant planning (politicdécision for the plan, start of internal planning,
scheduled construction start)

- information on time between SEA and formal adwptf the plan

- information on scheduled timeframe between adaptif plan and (EIA)-permit proceeding and
scheduled construction start

Since the case started because the SEA was nmtccaut at all, we can not answer
this question.

14.Relationship to EIA

Please explain the relationship of EIA and SEAm legal system and planning/project practice in
particular with problems indicated in J&E Workpl@006 on ElA/infrastructure

In Slovenia SEA is a basis for EIA as is statediticle 40, paragraph 2 of ZVO-1.
It states that SEAhall be carried out for a plan adopted by theestatmunicipality
for the area of spatial planning, water managemmngst management, hunting,
fisheries, mining, agriculture, energy, industtsansport waste and waste water
management, drinking water supply, telecommuniaatiand tourism. That means
that SEA is carried out when the plan lays dowifoogsees an activity affecting the
environment for which EIA also has to be carried iouaccordance with Article 51
of this Act, where EIA is regulated. The same pdure has to be done when the
plan covers a special protection area under thalatgns of the conservation of
nature.

The main difference between SEA and EIA procedsirthat SEA procedure has to
be done before the actual activity affecting theiremment takes place, on the basis
of the spatial planning document made by the mpality or the state. After that
EIA procedure follows if necessary.

Questions from 15 — 18.5 cannot be answered, be&ita was not implemented at all.
15. Description of “significant effects” in environmental report (Article 5/1, Annex | (f)

- How does the environmental report deal with “siant effects” as compared to other parts of
the report (Does elaboration of “significant effsthave a high priority in environmental report)?
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- Does the report and to what extent analyze tlseeis mentioned in Annex 1 f (biodiversity,
climate, air, solil, interrelationships..)?

- Does and to what extent the environmental repover with regard to significant effects
- cumulative, secondary and synergetic effects?
- short-term, long-term, permanent and temporafgat$?
- positive and negative effects related to envirent?

16. Assessment of “reasonable alternatives” (Article 3/ Annex | (h)

- what kind of alternatives are covered, for examgifferent locations, different means of
transport (like railways, motorways, water-ways)

- Are respective alternatives analyzed in a “reasiole” and serious way?

- Does and to what extent the report cover theiBaamt effects of alternatives?
17.Early and effective public participation (Article 6 and 7)

- How was the public informed on SEA?

- At what stage in planning procedure does PP tdkee?

- At what stage in SEA procedure does PP take place

- Did the SEA provide for early and effective PRagilanning stage when all options are open (in
theory and effectively)?

- Has the SEA provided for sufficient time frame armrangements to guarantee fair and effective
PP?
- Is the information provided for consultation sti#int to assess the plan?
- In case of transboundary SEA
- When and how was the public of the other counfgrmed on SEA?
- What information was provided for consultations?
- Where SEA documents translated?
18. Consideration of SEA in planning decision (Article8, Article 9)
18.1. Information and form of decision
- In what form is the plan adopted?
- How was the public informed on the adoption eeglilts of SEA?
18.2. Integration and consideration of SEA in decision

- Did (and to what extent) the published statensemimarizing SEA (Article 9/1/b) explain how
environmental considerations have been integrated into the plan, in particdlaw

- the environmental report with regard to “sigo#nt effects” and
- the opinions of the public wetaken into account in accordance with Article 8?
- Was SEA taken into account effectively?
18.3. Reasoning for alternative chosen

- Did the decision statement clearly state the oeasfor choosing the plan adopted, by the light of
other reasonable alternatives dealt with?

- Is the reasoning understandable and clear withare to environmental impacts?
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18.4. Arrangement of Monitoring

- Did the decision statement name the decided messtoncerning monitoring of significant
environmental effects in order to identify earlgge unforeseen adverse effects in accordance with
Article 10?

18.5. Was there any other particular problem with regard to decision making?
19.Remedies taken:
Is there a legal possibility to appeal against S#e&ision?

If there would be a SEA procedure carried out,égheould be a possibility to appeal against SEA
decision. But in a case when the Government woaidicn a plan during the SEA there would be
no appeal because of the new Administrative Dispf\de which states that decisions, made by
executive bodies and based on discretion, delegbtedthe constitution or law, are not
administrative acts. That happened when the OPsstimctural funds were accepted by the
Government. For the Operational program for theettgpment of environmental and transport
infrastructure for the period 2007-2013 public thgpwas open from February'@007 till March

8" 2007, but the Government confirmed the OPs on ugepr 18". Discouraged by the
Constitutional Court’s decision, NGOs decided ratt in this case because they did not know
which legal remedy to use.

20. Judicial procedural history/timeline (if relevant):
Not relevant in Slovenian case.
20. Outcome of the actions:

Slovenian case is rather specific, but this isdhly case regarding SEA procedure in the judicial
practice so far. As mentioned before, Sloveniarrtcdismissed the initiative because of lack of its
jurisdiction. The initiative for the review of camtsitionality was filed by the NGO, who proposed

to assess conformity of general legal acts withGlastitution and laws. Therefore, the initiator

proposed assessment of the Resolution on NatiomaDpment Projects for the Period 2007-2023,
which was accepted by Slovenian government. Thiator contested the entire accepted act.

In the grounds of it's decision the Constitutio@alurt stated that according to the Article 160 of
the Slovenian constitution the Constitutional casitompetent to decide on the conformity of laws
with the Constitution, on the conformity of lawsdapther regulations with ratified treaties and with
the general principles of international law, on demformity of regulations with the Constitution
and with laws, on the conformity of local communiggulations with the Constitution and with
laws and on the conformity of general acts issumdtlie exercise of public authority with the
Constitution, laws and regulations. While the Regoh is neither a regulation nor general legal
act, issued to enact a public authorisation, thes@wtional court is not competent to decide as th
matter. In the view of above the initiative wasndiissed.

Consequently, the Slovenian NGOs do not know wirat kf remedy to use if some plan or in this
case Resolution is in contrary to the law havingnind also the recent changes of Administrative
Dispute Act.

21.Current status of planning case:

Because the initiative was dismissed, nothing Henged in the Resolution and some of the
projects were included in the OPs for structuraldsi Of course SEA may still be carried out. But
after a number of already taken political decisi@SA would be just a charade to “proper”
implementation of the law, but in reality everythinas already been decided.
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22.Follow-up actions planned and their timeline

NGOs were aware of the possibility to take the das¢he Aarhus Convetion Compliance

Committee, but did not have the capacity (lackrudwledge, financial and human resources) to
do so. They assess that they have learned a hatthis case and will act when the opportunity
comes.

23.Conclusions:

The core of Slovenian case study is not SEA praeedself but the lack of it. Because of the
legal nature of the Resolution all projects, foriesithSEA procedure would be needed or would
at least be recommended, were already preciseipedkfand for that reason they could be
performed without accessing the impacts on therenmient.

The initiative filed by Slovenian NGO was not sussfell and as a consequence of the new
Administrative Dispute Act Slovenian NGOs do nobknwhat kind of remedy to use if some
plan or in this case Resolution is in contrarytie taw. It can be concluded that in Slovenia
there is a legal gap, which certainly has to bedil

24.Lawyer and organization:

Ana Matoz and Tina Divjak, Legal Informational Centor NGOs Slovenia
25. Contact information:

Legal Informational Centre for NGOs Slovenia

Povsetova 37

1000 Ljubljana

Slovenia

Tel.: + 386 1 521 18 88

Fax: +1 386 1540 19 13

Email: ana.matoz@pic.siina.diviak@pic.si
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