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1. General information on transposition of SEA Directive in transport sector
a. Names of acts

The transposition of the SEA Directive into Hungariegislation has been carried out by the
following pieces of legislation:

1. Act No. 53 of 1995 on the General Rules of the éutodn of
the Environment (Environmental Protection Act)

2. Government Decree No. 2 of 2005 on the Environnienta
Assessment of Certain Plans and Programmes (SEfe&ec

b. Transposition in time?

Under the SEA Directive the transposition procedunad to be completed before 21 July
2004. The modification of the Environmental ProtattAct was formally finished on time
(in force since 16 July 2004), but the SEA Decrdth the substantial provisions was issued
only in January 2005 (in force since 19 January520The European Union directive has
been incorporated into the Hungarian law theref@ié year later, than prescribed.

c. Overall framework of SEA in legal system

I. (for example relationship to EIA-proceeding, regibplanning, other
planning proceedings, other informal planning aitis)

The provisions of the environmental assessmentrdicgp to SEA Directive have been
adopted into the Environmental Protection Act urttiertitle of Integration of environmental
protection into legislation and different state téans. The here defined ‘analysis’ of acts
and decisions concerning environment is part ofEheironmental Protection Act from its
entry into force (19 December 1995), however, & haver become in practice an existing
and significant legal institution. (The National \Elonmental Committee should offer an
opinion on all legislative drafts and decisionsfriame of the ‘analysis’, but in practice the
legislative organs do not share these drafts wighGommittee.) Plans and programmes likely
to have significant effects under the SEA Directdee not fall into the scope of the above
mentioned ‘analysis’.

The SEA Decree contains the comprehensive regualatigarding environmental assessment
and environmental report of plans and programmegslagd in SEA Directive. The Decree
combines both approaches mentioned in the Dirésti. 3.5 in order to determine whether
plans or programmes are likely to have significamtironmental effects. Namely there are
mandatory cases with a list of special types ofpland programmes (Annex 1, see e.g. town
and country development programme, local constvaategulation) and there is case-by-case
examination.
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Under the SEA Decree, among the conditions of wdnerSEA is mandatory for a plan or
programme, besides being listed in Annex 1, thesetlze followings. According to Art. 1.2
Point ba) those plans and programmes must comjylsondergo an environmental
assessment thaare prepared for agriculture, forestry, fisherieenergy, industry, transport,
waste management, water management, telecommuamsatiourism, town and country
planning or land use and which set the frameworlfudture development consent of projects
listed in the annex of the respective law on EIAwWithout any restrictions relating to the
size or the location of the projectsahdunder Art. 1.2 Point bb)Ymay have a significant
harmful effect on a Natura 2000 site”.

The only exception to this obligation to perform SBA is when the plan or programme in
guestion determines the use of small areas at leeal or is a minor modification, in which
case they should be subject to SEA only where tiepgver of the plan or programme
determines that they are likely to have significeffiécts on the environment. Therefore these
so called minor cases constitute the subjectss®-bg-case examination.

Annex 1 of the SEA Decree is listing by name niteng or programmes. Only one of them
concern the transport sector, namely fHational, local public road network development
plan’, but regarding the SEA proceedings in transpatiosehere are no special rules.

d. Other remarks

i. (for example no transposition necessary due totdichscope of SEA
Directive)

Under the SEA Decree, the environmental assessis@atrt of the elaboration, conciliation
and adoption procedure of plans and programmeseiitieonmental report is a single part of
the project-documentation. In accordance with tbeppse of the SEA Directive to avoid
duplication of assessments the SEA Decree is -aptglioo much — committed to make this
procedure as insignificant as possible. Regardnwad, the Decree does not constitute clear
requirement to present feasible alternatives.

Further remarkable aspect of the Hungarian SEA &ed¢s that at the beginning of the
elaboration of the plan or programme, the prepard¢ne authority responsible for elaboration
is entitled to decide whether an environmental @ssent is necessary or not. Namely, either
the plan or programme falls under the general ahbg to perform an SEA or it falls into the
category of minor cases and requires a concreisidec

2. Reasonable alternative assessment and significarffexts (Article 5/1, Annex 1 (f)
and (h))

a. Transposition
I. Listin detail transposition provisions on Article 5/1 and Annex 1
ii. All provisions transposed?

The preparer of the plan or programme in orderetierinine the concrete content and details
of environmental report is obliged to collect namrhal administrative opinions by competent
authorities under the SEA Decree Art. 7.1. To suppe professional opinions of competent
authorities, the preparer must share informatiauathe concerned project.

The group of information to be shared (listed ia Becree Art. 7.2 and 4.3) is much narrower
than Annex 1 of the SEA Directive would require eTBEA Directive in Annex 1 requires the
following aspects to be presented b) the relevasgeets of the current state of the
environment ... c¢) the environmental characteristiésareas likely to be significantly
SEA WPO07 Hungary Final Analysis/03.06.2009



JUSTICE
4 AND
ENVIRONMENT

European Network
of Environmental Law Organizations

affected; and d) any existing environmental proldem The Hungarian SEA Decree under
Art. 7.2 Point b) only requests amtroduction of the situation, in particular infolattion of a
particular environmental importance”.

On the other hand, at the decision-making on thecrete content and details of an
environmental report under Art. 7.4 of the SEA [@egrthe preparer has to take into account
the general mandatory requirements of environmessakbssment under Annex 4 and the
opinions of competent authorities. The aforememtibrAnnex 4 on general mandatory
requirements of environmental assessment contamhstaaled list of compulsory elements,
which meets the requirements listed in Annex Thef$EA Directive. Due to this reference to
Annex 4 it does not establish incorrect transpasjtbut it does not ensure the same level of
protection as the Directive. It is only the prepargho is obliged to take into account all
information with environmental relevance and theagned and competent authorities have
only partial information by making their opinion tme plan or programme.

b. Analyse framework, quality and application of

I. “reasonable alternatives” (what kind of alternatives are covered, for
example different locations, different means ofsgort (like railways,
motorways, water-ways) how detailed is informatmovided as to
“objectives and geographical scépef the plan.)

.Formulation of alternatives is central to integngt environmental considerations into plan
and programme making within the SEA process. At fatep is to identify the range of
reasonable alternatives that meet the objectiveghef proposal, and summarize their
environmental aspects. The alternatives shouldidech ‘do nothing alternative’. Although it
is not mahndatory, it might also be helpful to ird#duthe best practicable environmental option
(BPEO).!

In the above cited interpretation of “reasonablerahtives” it is a hidden term of the
Hungarian SEA Decree.

The Environmental Protection Act applies word-byravdransposition of Article 5.1 of the
Directive under Art. 43.7, but the detailed regolatin the SEA Decree does not follow the
wording of the Act regarding ‘reasonable alternediv

Under Art. 7.2. Point c), the SEA Decree talks dabmiroduction of possible development
directions’ in frame of the information to be shared with cetemt authorities in order to
have their opinion, which is much wider and lessc#jc than ‘reasonable alternatives’.

Later the Hungarian law uses the term of ‘alteneai, in particular in Annex 4 Point 3 as
‘Introduction of environmental effects and consegasrof the plan or programme or their
alternatives! However, elaboration of the above would requitersy and detailed list which
can not be effectively enforced in practice in eeabe of ‘alternatives’.

The term of ‘reasonable alternatives’ of the SEAeDiive appears only in Art. 11 Point b) of
the SEA Decree prescribing the content of the sumzing statement of the plan or
programme accepted.

To sum up, the aforementioned legal solutions fdgnmaeet the transposition requirements,
but can not ensure the elaboration of reasonatdenatives and an effective option among

! Resource Manual to Support Application of the &cot on SEA
http://www.unece.org/env/eia/sea_manual/chaptertA8.h
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them. There is no clear and absolute legal req@nrénowards the preparer to present feasible
alternatives to the project proposed.

ii. description of respective'significant effects”

1. How is significance analyzed in practiseiwith regard to
different issues mentioned in Annex 1 f (biodivgrsilimate,
air, soil, interrelationships..)

Under the SEA Decree, again a separate Annex @llscting those aspects that have to be
taken into account when making a decision whetienetis a need for the assessment of plans
or programmes. These are the above mentioned roasas, when the plan or programme in
guestion determines the use of small areas at leval or is a minor modification. The
significance of an effect depends on the charattesi of the plan or programme, on the
features of expected environmental effects andllyinahether the affected location is a
vulnerable, sensitive area. The features of exdeetwironmental effects are fully listed in
Point 2 under Annex 2, e.g. sub-poajtduration, frequency, probability and reversityiliof

the effectssub-pointb) cumulative and synergetic effectsc. Therefore Annex 2 of the SEA
Directive has been correctly transposed.

There were no cases reported so far by the Humgangironmental NGO community where
the assessment of significant effects was not gyate.

2. Does the environmental report cover with regard to
significant effects

a. cumulative, secondary and synergetic effects?

b. short-term, long-term, permanent and temporary
effects?

c. positive and negative effects related to environm¢n
d. Is the significance of alternatives covered too?

The above analysed characteristics of expectedamaental effects have to be taken into
account, when there is a case-by-case decisionhethéhe obligation to perform an SEA
exists or not. By the transposition of the SEA Dinee into the Hungarian law, as we have
already pointed out, these case-by-case decisitiemrmare the so called minor cases. Due to
this legal solution, under the main provision of tBEA Decree there is not any individual
decision, but a general obligation to perform al\$H was important to emphasize it again,
because in the environmental report the charatiteyief expected environmental effects to
be revealed are not prescribed in details. Annex the SEA Decree on general mandatory
requirements of an environmental assessment mattesiraction between direct and indirect
effects, but does not talk about cumulative, seaon@nd synergetic effects or short-term,
long-term, permanent or temporary effects.

Regarding targets of direct and indirect effedi®ré are sub-points in the Annex 4 of the
SEA Decree e.gdirect effectson environmental elements, systems, climate, berdity,
natural resources, etc. Within the targets ildirect effects,among other things the
appearance of new environmental conflicts, the ghann opportunities of environment-

2 The review of the implementation of the SEA Dedgerinning in the Ministry of Environment and Wate
Management. Therefore there is no information sowhether these case-by-case decision mattesa(eal
minor cases) occur more frequently in the praaticthe general obligatory cases.

SEA WPO07 Hungary Final Analysis/03.06.2009



JUSTICE
4 AND
ENVIRONMENT

European Network
of Environmental Law Organizations

friendly attitude and environmental awareness amyd #e restriction of renewability of
natural resources are to be examined. This listersoypositive and negative effects to
environment and alternatives of the plan or prognaras well, and it can be considered
varied and exhaustive.

Taking into account that Annex 4 on general mangatequirements of the environmental
assessment is a guideline in the decision-makingegaure, but the final decision on the
content of environmental report is a result of awlividual procedure, this way of
transposition can be correct considered.

3. Public participation (PP, Article 6 and 7)

a. “Early and effective opportunity within appropriate time frames” to
express opinion on “draft plan”? (transposition andin practise?)

I. At what stage in planning procedure does PP take ate?

ii. Does legislation provide for early and effective PRt a stage when
all options are open?

In the Hungarian SEA Decree, the opportunitiesuddlic participation are regulated at every
stage of the procedure. Firstly, there is an irtligl decision in a number of cases whether
the project is likely to have significant effects the environment or not. Secondly, there is a
general mandatory decision on the concrete cordadt details of environmental report.
Thirdly, there is the adoption of the plan or peorgme. The preparer is obliged at every stage
to make the documentation and at the final stagetivironmental report public.

The opportunity to express opinion is open onlthatfinal stage of the procedure, before the
adoption of the plan or programme, within 30 daysrf the date of publication, which is in
accordance with the SEA Directive. With regardhe aibove analysed status of “reasonable
alternatives” in the SEA Decree, it can be said #wording to the wording of the SEA
Decree all options of the plan or programme arendpethe public to express opinion on
them. Finally, there is the opportunity of the cem=d public to express opinion in the
review procedure of the plan or programme, butewatry plan and programme are open to
review.

b. PP in transboundary context (transposition and in pactise)

i. How is the public of another country informed about
transboundary SEA?

Regarding information of the public in a foreigrmmncerned state the SEA Decree applies
word-by-word transposition. In accordance with Aft2 of the SEA Directive the Decree
regulates under Art. 9.2 that in case the concestegtgs enter into consultations they have to
agree on detailed arrangements to ensure thautherdies and the public in a state likely to
be significantly affected are informed and given a@pportunity to forward their opinion
within a reasonable timeframe.

ii. Are all important documents translated?

There are not any provisions on the translatioprofect documentation in the SEA Decree,
there are only few bilateral agreements on thistenabut in general there are not any
sufficient guarantees to remedy the disadvantagsiuation of a state being incompletely
informed on a plan or programme proposed.

4. Decision Making (Article 8 and Article 9)

SEA WPO07 Hungary Final Analysis/03.06.2009



JUSTICE
4 AND
ENVIRONMENT

European Network
of Environmental Law Organizations

a. How are Article 5/1 and Annex 1 (f) and (h) consided in decision?
i. Transposition in general, practise in general

Under Art. 10 of the SEA Decree, the preparer iggeld to provide the decision-maker on a
plan or programme with the draft of the plan orgrgeanme, the environmental report, and at
least the summary of opinions and comments sulinitiethe environmental assessment
procedure. By the adoption of the plan or programthe decision-maker has to take into
account the environmental report and the exprespitons in the environmental assessment
procedure.

ii. Does (and to what extent) the decision have to takato account the
environmental report in particular with regard to alternative
assessment and significance of effects?

The decision has to take into account the envirantahaeport (Art. 10 of SEA Decree).
According to Annex 4 of the Decree on general margarequirements of environmental
assessment, the environmental report should ctveemtroduction of alternatives examined
in preparation of the plan or programme and theaesa of the selection among alternatives
(Point 2 of Annex 4). The significance of effects also a compulsory part of the
environmental report, as we pointed out above.
b. How are Articles 6 and 7 considered in decision?
i. Transposition in general, practise in general
Under Art. 43.6 of the Environmental Protection Acid Art. 10 of the SEA Decree, by the
adoption of a plan or programme the decision-makas to take into account the
environmental report and the expressed opiniorikerenvironmental assessment procedure,
namely non-formal administrative opinions by conepetauthorities, comments of concerned
public and results of consultations with concerstdes. The information on the adoption of
the plan or programme has to cover as well theoreag of decision, particularly of the
integration or discarding of opinions.
ii. Does (and to what extent) the decision refer to theational and
transboundary PP process
The decision has to refer to the result of nati@mal transboundary PP process and to the
reasons of integration or discarding of opinionshef public.
iii. How is public informed on decision?
After the adoption of the plan or programme, thepdithg authority is obliged to make public
the decision by at least one national or local maper and if the authority has a webpage
also thereon. In that case if the concerned publimited to a part of a settlement, the locally
customary way of publication is also appropriate.

iv. Does the information to the public include the infomation
provided in Article 9/17?

Art. 11 of the SEA Decree establishes the word-loyeatransposition of Art. 9/1 of the SEA
Directive, therefore the information to the pubincludes all elements aligned in the SEA
Directive.

c. Isitassured that Articles 5 to 7 are effectivelypeing taken into account
before the adoption of the plan?
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The results of PP have to be taken into accourg¢muAd. 10 of the SEA Decree as mentioned
above. The opinions of competent authorities havbet integrated as well. The preparer is
obliged to inform the adopting authority before thdoption process. Regarding the
effectiveness of the integration, there are not proyisions in the Hungarian law. Based on
our practical experiences and with regard thaietlaee not any enforcement opportunities, the
effectiveness of integration is not guaranteed.

I. Is there a difference in time between the formal agption and the
actual political decision on a plan?

Theoretically, there is no difference in time betwethe formal adoption and the actual
political decision on a plan in the Hungarian lawthe practice the political decision usually
precedes the formal adoption of the plan or progmamit is specially true in cases of
infrastructure projects in transport sector.

il. Have any political plans been substantially changedfter an SEA?

We have so far no information on political plansiecihhave been substantially changed after
an SEA.

d. Is there a possibility for legal review (appeal) SE decisions (and
respectively the final plan) as well as for the casthat an SEA has not been
carried out for the public concerned ?

The possibility of SEA decisions’ legal review ipem only in frame of the final plan’s
review, but not in case of every plan and programiteese plans and programmes are
adopted by different sources of laws.

Much of spatial plans and e.g. local waste managepians are adopted by municipalities in
form of municipality decrees.The legality of muipiality decrees can be reviewed from two
different points of view, according to two diffetggrocedures:

a) The procedural legality of municipality decree.(whether they were adopted in a
properly administered procedure) can be reviewethbyConstitutional Court but the
exclusive right to initiate such a review procestha Constitutional Court belongs to
the regional Administrative Offices. Although anydividual or legal person can
request the Administrative Office to initiate sueieview process, the Administrative
Offices are in no case under any legal obligatmild so. The submission of such a
request by an individual or a legal person doescoastitute a formal administrative
procedure and consequently there is no legal stgrttierein. There are cases of the
Constitutional Court where the Court has abolisaedunicipality decree on spatial
planning solely because of infringement of rulesdoé procedure, including public
participation.

b) The material legality of municipality decrees (vghether they are constitutional and
in line with other laws of the legal system) casodbe reviewed by the Constitutional
Court but such review can be initiated by anybodye process before the
Constitutional Court is a special process in whiahclassical rules of standing do not
prevail, however, the applicant receives the denisif the Court by mail.

There is another type of municipality decision, thsolution. These are applied for deciding
single cases and matters by the municipality. Bwew of the legality of such municipality
resolutions can only be initiated by the regiondhAnistrative Offices before a regular court
of law.
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In case of many other plans and programmes therearany legal remedies available. These
plans do not become laws, these are usually orpgyoapd by the Government, Ministries or
Municipality Councils.

5. What other problems occur with regard to SEA procedings?

i. (Specific problem in Member State (for examplescbfit
responsibilities on different planning levels lfieeleral, regional,
local; lack of obligatory strategic planning at atompetent authority
etc))

Regarding SEA proceedings in Hungary, we find paldirly problematic the state of those
plans or programmes that determine the use of samals at local level or their minor
modifications. The local community is in these caswsually significantly concerned, but
there are not any guarantees to ensure that theyg@pportunity to express their opinion,
(let alone that their opinions are taken into actpun these cases the preparer is entitled to
decide, whether an SEA is necessary to performobr The administrative opinions of
competent authorities have to be collected andntak®o account, but there are not any
consequences if it is omitted. The preparer isetkdusive decision-maker whether SEA is
necessary or not, what the content of environmexgséssment is and how the opinions and
comments of concerned authorities and public @egmated.

6. What is particular positive with regard to SEA proceedings in your country?

It is important to mention, as a remarkable aspéthe Hungarian SEA proceeding that the
definition of the public is quite comprehensive,thwiemphasizing on NGOs as being
concerned by the plan or programme.

Besides the definition of public the number of glan programmes involved into the scope of
the SEA Decree is also widespread and has a lacgee than in the Directive.

7. Conclusions

Overall, the SEA legal regime and its public p@patory components are satisfactory in
Hungary and align with the requirements of the SBifective. The above mentioned and
analysed textual solutions do not necessarily agrainly constitute an infringement of

community law, but may result in such a practichiclv degrades this proceeding to a formal
and weightless procedure.

The weightlessness of SEA procedure stems not fioly the Hungarian transposition
solutions, but also from the SEA Directive its@lhe applied legal solution, i.e. the opinions
have to be taken into account, is a legal obligatut it is not clear so far what it means. The
SEA Directive does not ensure an enforcing toakier. Therefore the effectiveness of SEA
procedures depends heavily on the environmentalesgas of the preparer.

We may conclude that the transposition of the SE#eddve into Hungarian law is correct

and there are no significant gaps. Regarding ii@iion, our experiences are not clearly
convincing. In many cases the procedure of SEAgsaabnost unnoticed. Due to the role of
the Hungarian environmental NGO sector this camglaslowly, but correct implementation

primarily it depends on the preparers and the aitibs
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