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I.

Introduction

The European Union is built on certain fundamental values. Some of these values are not alienated
from the core motive of why the EU (the EC and even before, the EEC) was created, i.e. to enhance
the economic development of the continent. It is quite obvious that in their pure forms, the
fundamental freedoms of the EU are somehow related to economy: free movement of capital,
goods, labor, and people. Indeed, the Union would not be more than a loose conglomerate of nation
states if its members would only pursue their self-interests and would not have incorporated
additional fundamental (perhaps even constitutional) values.
One of these fundamental values of the European Union is openness. It appears in multiple binding
and non-binding legal instruments of the acquis, ranging from the Treaty to very specific pieces of
secondary legislation.
Just to start with, right at the beginning, Art. 1 of the TEU states that
This Treaty marks a new stage in the process of creating an ever closer union among the
peoples of Europe, in which decisions are taken as openly as possible and as closely as
possible to the citizen.
Art. 11. of the TEU reads as follows:
3. The European Commission shall carry out broad consultations with parties concerned in
order to ensure that the Union's actions are coherent and transparent.
And the list of examples could go on.
Indeed the purpose of this opinion paper is not to collect all legislative instruments of the EU where
openness and transparency are mentioned, let alone the description of their implementation in
practice. Our goal is to prove our hypothesis that can be summed up like this:
EU institutions fail to ensure a sufficient level of transparency when
access to Pilot and infringement information is in question.
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Antecedents
The operation of the EU has long been in the center of interest and curiosity by the public at large
and those civil society organizations (CSOs) that aim at monitoring the proper administration and
good governance of the Union. In order to respond to the legitimate claim, each major EU institution
adopted as early as the 1990’s its own transparency rules1. In 2001, the EU legislated in a Regulation
on access to documents2, claiming that
The purpose of this Regulation is:
(a) to define the principles, conditions and limits on grounds of public or private interest
governing the right of access to European Parliament, Council and Commission (hereinafter
referred to as ‘the institutions’) documents provided for in Article 255 of the EC Treaty in such
a way as to ensure the widest possible access to documents,
(b) to establish rules ensuring the easiest possible exercise of this right, and
(c) to promote good administrative practice on access to documents.
Hand in hand with these general principles and the general rule of transparency, there are a number
of exceptions formulated in the Regulation, allowing holders of documents at EU institutions to
refuse the disclosure of the requested data, information, and document under certain (limited)
circumstances.
J&E decided in 2013 to focus on the practical implementation of the Regulation and for this purpose,
we chose a specific topic area: Pilot and infringement procedures. In our view, this topic has both a
popular and a scientific value besides being of fundamental importance in the application of access
to information rights.
First, in a slightly populistic way, this regime would make sure that people know how their countries
perform in the Union in implementing EU law.
Second, scientifically it is important to monitor how different countries with different backgrounds
show tendencies in the number, topic or severity of breaches of EU law.
Third, from an activist viewpoint, such procedures provide ammunition to campaigns and legal
actions against public authorities, to trigger a better domestic application of law in line with the
acquis.

1

Council Decision 93/731/EC of 20 December 1993 on public access to Council documents,
Commission Decision 94/90/ECSC, EC, Euratom of 8 February 1994 on public access to Commission
documents, European Parliament Decision 97/632/EC, ECSC, Euratom of 10 July 1997 on public
access to European Parliament documents
2 http://www.europarl.europa.eu/RegData/PDF/r1049_en.pdf
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After a few years of research, actions and communication with EU institutions3, J&E produced a
study on the current case law on access to documents4. The main findings of the study were the
following:












Member States are entitled to expect the Commission to guarantee confidentiality during
investigations which might lead to an infringement procedure.
The fact that a document is related to an investigation, within the meaning of that provision,
cannot, by itself, be sufficient ground for the applicability of the exception.
EU Pilot procedures and infringement procedures under Article 258 TFEU, and particularly
the pre-litigation phase thereof, present similarities which justify the adoption of a common
approach to both.
When it refuses access to the documents concerned on the basis of that exception, the
Commission must nevertheless, firstly, satisfy its obligation to examine whether those
documents were in fact covered, in their entirety, by that exception and, secondly, correctly
balance the possible overriding public interests in their disclosure and the interest in the
protection of their confidentiality.
The examination of a request for access to documents must be specific and individual in
nature and relate to the content of each document referred to in that request and, on the
other, that that examination must be apparent from the reasons for the institution’s
decision.
It was, in principle, open to the institution concerned to base its decisions in that regard,
including in the statement of reasons for the decision refusing access, on general
presumptions which apply to certain categories of documents.
It is for the person alleging the existence of an overriding public interest to state the specific
circumstances which justify the disclosure of the documents concerned.

Against this background, J&E in 2016 intended to start a renewed series of actions in order to achieve
changes in the current status of access to infringement documents.
Actions and results
If you are interested in what J&E did in the topic in 2014 and 2015, please read this document:
http://www.justiceandenvironment.org/fileadmin/user_upload/Publications/2015/What_JE_did_in_
AtoD_in_2014.pdf
If you are interested in what J&E did in the topic in 2016, please read this document:
http://www.justiceandenvironment.org/fileadmin/user_upload/Publications/2016/National_level_ac
cess_to_infringement_documents_for_web.pdf
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http://www.justiceandenvironment.org/_files/file/2013/Access%20to%20documents%20
infringements%20legal%20analysis.pdf
4

http://www.justiceandenvironment.org/fileadmin/user_upload/Publications/2015/Analysi
s_on_providing_info_on_infringement_procedures_by_the_EC_final_for_web.pdf
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In sum, J&E tried both ways to get access to infringement data, targeting both the European
Commission and the Member States. We filed a request for information at the Commission as well as
at competent national authorities. From the Commission, we requested information regarding a
procedure opened by the Commission according to Art. 258 of the TFEU, concerning the possible
infringement of the Czech Republic to fulfil the obligations under the Directive of the European
Parliament and Council of 21 May 2008, on ambient air quality and cleaner air for Europe, No.
2008/50/EC5. Within the Member States, we also requested information relating to ongoing Pilot or
infringement cases, in some instances only those documents that were produced by the Member
State authorities and not by the Commission, presuming that those do not fall under the scope of the
Regulation.
The outcome: we failed to get the requested information.
The European Union case law
The development of the case law – to which we also contributed with our case – continues but it
seems that instead of diverting from the main track it reaffirms stronger and stronger the previously
followed lines, according to which information relating to Pilot or infringement cases need not be
given. While there are certain signs that others are also discontent with the case law of the EU Courts
in this matter, their voices seem weaker compared to the main choir of judges refusing transparency
of infringement data.
Case T-727/15
Justice and Environment v European Commission
The judgment6 brings no novelty whatsoever into the case law of this area. In fact, it is a succinct
summary of the findings of this kind made so far by the Court. The Court established – as was known
before – that




“In the present case, given that the documents to which the applicant requests access appear
in the Commission's administrative file relating to the infringement procedure opened
against the Czech Republic, it cannot be denied that they relate to an 'investigation', within
the meaning of the third indent of Article 4(2) of Regulation No 1049/2001.” – This means
that the investigation exception of disclosure can be applied to infringement cases.
“In order to justify refusal of access to a document the disclosure of which has been
requested, it is not sufficient, in principle, for that document to be covered by an activity
mentioned in Article 4(2) of Regulation No 1049/2001. The institution concerned must also
supply explanations as to how access to that document could specifically and effectively
undermine the interest protected by an exception laid down in that article.” – This means
the EC still has to give reasons for a refusal.

5

http://www.justiceandenvironment.org/fileadmin/user_upload/Publications/2015/Request
_for_information_DG_ENV_CZ_air_infringement.pdf
6 http://www.justiceandenvironment.org/fileadmin/user_upload/Publications/2016/002-T727-15-33-757454-EN-G131960.pdf
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“However, the case-law has acknowledged that it is open to the institution concerned to
base its decisions in that regard on general presumptions which apply to certain categories of
documents, as considerations of a generally similar kind are likely to apply to requests for
disclosure relating to documents of the same nature.” – This means that this reasoning can
be an umbrella reasoning, refusing disclosure only because a certain requested document
belongs to a certain category.
“It must be held that, according to the case-law, it can be presumed that disclosure of the
documents concerning an infringement procedure during its pre-litigation stage risks altering
the nature of that procedure and changing the way it proceeds and, accordingly, that
disclosure would in principle undermine the protection of the purpose of investigations,
within the meaning of the third indent of Article 4(2) of Regulation No 1049/2001.” – This
means that disclosure would be against the interest of secrecy in this case.
“That general presumption does not exclude the possibility of demonstrating that a given
document disclosure of which has been requested is not covered by that presumption, or
that there is an overriding public interest justifying disclosure of the document concerned by
virtue of the last clause of Article 4(2) of Regulation No 1049/2001.” – This means that there
is still a chance to achieve the disclosure of the documents, but that requires meeting quite
strict criteria.
“It is however for the party requesting access to refer to specific circumstances to establish
an overriding public interest which justifies disclosure of the documents concerned.” – This
means that the applicant for information has to prove the public interest nature of its
claim.

Apart from these quite usual reasons the Court also replied to specific considerations brought up by
the applicant, however, in all such cases negatively.
When J&E raised that the air pollution in certain regions of the Czech Republic is a serious problem
both for the environment and for human health, affecting millions of people, the Court replied that it
is for the applicant to demonstrate precisely in what way disclosure of the documents at issue would
contribute to assuring protection of human health and the environment.
When J&E raised that the requested documents would enable Frank Bold, a member association of
the applicant, to provide its free legal assistance more effectively in the context of the administrative
and legal proceedings relating to air pollution in the Czech Republic, the Court replied that it is for
the applicant to demonstrate precisely in what way the disclosure of the documents at issue would
contribute to assuring the protection of the interest invoked.
When J&E raised that disclosure of the requested documents would keep the public informed about
the work of the Commission and enable nongovernmental organizations to provide useful comments
on the infringement procedure at issue, the Court replied that general considerations relating to the
principle of transparency and the right of the public to be informed of the work of the institutions
cannot justify the disclosure of documents relating to the pre-litigation stage of infringement
procedures.
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In conclusion, we can establish that the judgment of the Court is nothing more than a quite ordinary
and usual expression of the conviction of the Court in such cases, with some additions that are
specific to the individual case but bring no diversion from the main trend followed by the Court. In
fact, it is almost like a law school text book on the prevailing legislation and case law.
Case C-562/14 P
Kingdom of Sweden v European Commission
This case was initiated by private individuals against the Commission in order to get access to Pilot
procedure documents in a case against Germany. The documents would have been needed in order
to substantiate the individuals’ claim that the tragic loss of life of a relative of theirs was attributable
to the non-compliance of Germany with health laws of the Union.
The interesting thing in the case was not that on the first instance the General Court refused the
claim, but that after this first instance judgment it was the Kingdom of Sweden that appealed and
approached the Court of Justice.
The latter, the CJEU in its final judgment7 refused the request for information and established (or
rather, repeatedly spelled out) the following principles:
 It is apparent from those findings and those reports that the EU Pilot procedure constitutes a
cooperation procedure between the Commission and the Member States which makes it
possible to ascertain whether EU law has been complied with and correctly applied within
those States. That type of procedure seeks efficiently to resolve any infringements of EU law
by avoiding, so far as possible, the formal opening of an infringement procedure under
Article 258 TFEU.
 Having regard to the foregoing considerations, the General Court did not err in law in holding
that the Commission is able to take as its basis, when relying on the exception concerning
investigations laid down in the third indent of Article 4(2) of Regulation No 1049/2001, a
general presumption of confidentiality applying to certain categories of documents to
refuse access to documents relating to an EU Pilot procedure, without making a specific and
individual examination of the documents requested.
 The Court has previously held that the onus is on the party arguing for the existence of an
overriding public interest to rely on specific circumstances to justify the disclosure of the
documents concerned and that setting out purely general considerations cannot provide an
appropriate basis for establishing that an overriding public interest prevails over the
reasons justifying the refusal to disclose the documents in question (see, to that effect,
judgment of 14 November 2013, LPN and Finland v Commission, C‑514/11 P and C‑605/11
P, EU:C:2013:738, paragraphs 93 and 94 and the case-law cited).
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http://curia.europa.eu/juris/document/document_print.jsf?doclang=EN&text=&pageInde
x=0&part=1&mode=lst&docid=190582&occ=first&dir=&cid=644606
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These findings were no surprise for those who follow the development of case law in this area. What
was more interesting is that they were made in a process initiated by an EU Member State, and on
top of all that, by Sweden.
It is widely known that Sweden is one of the few EU Member States that discloses Pilot and
infringement data upon request, and thus is a forerunner in transparency and open governance. It
was highly normal from this MS to stand up for the right of everyone to get access to Pilot procedure
data. And it was highly usual but also non-progressive from the Court to deny this access.
As a consequence, one may risk the slightly cynical conclusion that what can NGOs do in an area
where even the Kingdom of Sweden fails…?
Well, there are some lights of hope, although weak. And while it was only the Advocate General yet
in Case C-213/15 P who voiced a contrary opinion, it became part of the court process and the CJEU
judges ought to consider alternative viewpoints now.
In the case, access to documents prepared by the Commission and submitted to the EU Court was at
issue. An individual requested the Commission to grant him access to a number of documents that
concerned infringement proceedings brought in 2007 by the Commission against Germany and
Austria. The Commission stated that written pleadings were a Court document, and that the Court is
only subject to the rules on access to documents when exercising its administrative tasks.
Advocate General Bobek believes that there are more general rules that support the transparency of
these institutions, such as








The freedom of information is also covered by Article 11 of the Charter of Fundamental
Rights of the European Union. The latter provision states that the right to freedom of
expression shall include freedom to receive and impart information and ideas. That right is
broader than that of access to documents. In other words, the right of access to documents
is a logical subset, or one of the emanations, of the right to receive information. Everyone is
entitled to receive information in order to be able to harness their freedom of expression.
Article 11 of the Charter corresponds to Article 10 of the European Convention on Human
Rights. The latter provision tends to be increasingly construed by the European Court of
Human Rights (ECtHR) as a broad guarantee of freedom to receive information, bordering on
the recognition of a right of access to information.
As far as the specific question of access to court documents is concerned, the ECtHR stated in
Társaság a Szabadságjogokért v. Hungary that Hungary violated Article 10 of the Convention
by refusing access to a non-governmental organization (NGO) to a complaint pending before
the Constitutional Court concerning the constitutionality of amendments to the national
Criminal Code. The ECtHR held that it was an unnecessary interference with freedom to
receive information.
It is perhaps worth highlighting that the ECtHR reached that conclusion in relation to a
pending case before the Constitutional Court, in which access to the pleadings (the original
application for review) was requested prior to the decision of the Constitutional Court.
8



Article 52(3) of the Charter states that the meaning and scope of Charter rights shall be the
same as those laid down by the Convention. The EU law standard should not therefore fall
below the standard set by the ECtHR. It remains to be seen where precisely the ECtHR will
strike the balance in future cases relating to the same subject matter. It is, however, already
quite clear that the starting point in terms of judicial openness and access to pleadings
submitted by a party to a court is in greater favour of openness and access.

What does all that mean? It means exactly the same as what J&E suggested in 2015 in a document8
called “Why the European Commission’s Standpoint on Access to Infringement Information Should Be
Altered”. In our understanding – now underpinned by the opinion of Advocate General Bobek – the
starting point towards more transparency is in the attitude of those holding the requested
information. The legal regime would allow more openness; it is only the people in the institutions
refusing to provide more transparency.
Conclusion
What is more difficult to change: people or institutions? There is probably no undeniable evidence
that people change more slowly but in this very case it may seem that the institutions are already
altered; it is time now for the people to change.
J&E made its contribution both on the EU and the national levels to achieve this change. While the
outcomes did not produce a breakthrough, it must be told that it was an uphill battle. Nevertheless,
seeds of change are already planted and certain people at certain institutions are already
representatives of a new approach.
J&E will stop its fight now. While we believe in the need for transparency of infringement documents,
we will divert our attention to other areas that need legal help equally desperately. The findings our
research and cases produced are available for use and in the future we may come back to fighting for
more transparent governance of EU infringement cases again.

Contact information:
name:
Csaba Kiss
organization: J&E
address:
Garay u. 29-31., Budapest, Hungary, 1076
tel/fax:
+36 1 3228462, +36 1 4130297
e-mail:
info@justiceandenvironment.org
web:
www.justiceandenvironment.org
The Work Plan of J&E has received funding from the European Union through its LIFE+ funding scheme.
The sole responsibility for the present document lies with the author and the European Commission is not
responsible for any use that may be made of the information contained therein.

8

http://www.justiceandenvironment.org/fileadmin/user_upload/Publications/2015/Access_
to_Documents_Memo_to_EC_final_submitted.pdf
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