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The purpose of this legal analysis is to discolierlegal framework and practice of the
respective Member State and whether the costdrgjibg a case are a barrier to access to
justice.

Country information

Currency:Euro (EUR)

EUR exchange rate: -

GDP per capitaEUR 26.100 (2008) — 103,9% of EU average

Human Development Indeg:949 (2008 — 1B position in the list of countries)

Administrative and judicial procedural costs
A) Administrative procedural costs
What is the amount of procedural duty or fee tpaiel for an appeal (in EUR)?

Spanish legal system does not establish any fesufomitting an administrative
appeal within the administrative procedure.

Who pays the procedural duty or fee for an appeal?
Nobody, there is no fee to pay.

Is there a waiver or an allowance, based eithehemature of the case or on personal
characteristics of the appellant?

Not applicable.

Who bears the costs if the appeal was successftii€re a refund of procedural duty
or fee)?

Not applicable.
Who bears the costs of evidence in an adminisegrecedure?
The person who appeals has to cover the costeyjfa evidence submitted.

How much is approximately the total cost of evidenta typical environmental
administrative procedure (in EUR)?



ENVIRONMENT

B B conmmenal aw Organzatons Legal Analysis — 2009
Aarhus Convention
“Price of Justice”

3«:\“@““ Justice & Environment

EUR 3.000 to 30.000.

B) Judicial procedural costs
a) Administrative' judicial procedure

What is the amount of procedural duty or fee tpéaiel for the start of a procedure (in
EUR)?

EUR 120 to 210.

What is the amount of procedural duty or fee tpaiel for an appeal (in EUR)?
EUR 300 to 600.

Who pays the aforementioned procedural duty or fee?

Procedural duties are paid by the applicant, i.g.the plaintiff or the appellant.

Is there a waiver or an allowance, based eitheéhemature of the case or on personal
characteristics of the appellant?

Firstly, there is an exception for non-profit erg# (foundations and non-
governmental organizations considered by the Mipist Internal Affairs as of public
utility).

Secondly, the fee is applicable only to legal pesswhose income surpasses annual
EUR 8.000.000. Whenever a legal person meetsrikgsion is obliged to pay this
fee.

Thirdly, the aforementioned fee is applicable tagbes of judicial administrative
procedures, except those referred to human riginsk positions, etc.

Who bears the costs of evidence in the procedure?
Each party bears its own costs of evidence.

How much is approximately the total cost of evidenta typical environmental
administrative judicial procedure (in EUR)?

Although it is very difficult to calculate the cadtevidence because it will depend on
the type of environmental case submitted and oexperts needed to provide

! Administrative judicial procedures are court procedures where the procedural or substantive legality
of an administrative decision is decided by a court of law, based on the motion of a plaintiff against the
administrative body as a defendant.
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meaningful evidences to support the appeal, itmamade an overall estimation of
EUR 3.000 to 30.000.

To what extent does the “loser pays principle” prewn such procedures?
Although the “loser pays principle” is also applick to the administrative
jurisdiction, usually, in practice, is only applied cases of appeal against a court
decision issued at first instance.

b) Civil?judicial procedure

What is the amount of procedural duty or fee tepaie for the start of a procedure (in
EUR)?

EUR 90 to 150.

What is the amount of procedural duty or fee tpaiel for an appeal (in EUR)?
EUR 300 to 600.

Who pays the aforementioned procedural duty or fee?

The fee is applicable only to legal persons whaoseme surpasses annual EUR
8.000.000. Whenever a legal person meets thigionités obliged to pay this fee.

Is there a waiver or an allowance, based eitheghemature of the case or on personal
characteristics of the appellant?

Firstly, there is an exception for non-profit erg# (foundations and non-
governmental organizations considered by the Mipist Internal Affairs as of public
utility).

Secondly, the fee is applicable only to legal pesswhose income surpasses annual
EUR 8.000.000. Whenever a legal person meetsrikesion is obliged to pay this
fee.

Thirdly, the aforementioned fee is not applicableivil procedures different from
oral procedures, ordinary procedures, negotiablgtinments executions and
extrajudicial executions. Furthermore, within thggecedures the fee is only
applicable to lawsuits and to annulment appeals.

Who bears the costs of evidence in the procedure?

2 Civil judicial procedures are court procedures where the legality of a natural or legal person’s
conduct is decided by a court of law, based on the motion of a plaintiff against the natural or legal
person as a defendant.
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Each party faces its own costs of evidence.

How much is approximately the total cost of evideita typical environmental civil
judicial procedure (in EUR)?

Although this calculation is very difficult to makecause it fully depends on the
nature of the environmental damage caused and etyffe and number of experts
and technical tests and analyses that need to teged in order to back the case, it
can be made an overall estimation of EUR 3.0000t6C0.

To what extent does the “loser pays principle” piewm such procedures?

The “loser pays principle” is fully applied in thavil jurisdiction.

¢) Legal aid (optional questions)

Is there a state supported scheme in your couotrgrbviding legal assistance in
administrative or judicial procedures?

Yes, there is.
If your answer is yes, please detail briefly:
Who can use such legal aid?

Article 119 of the Spanish Constitution establistineg everyone has the right to
access to justice even if s/he does not have enoeghs to pay for it. Accordingly
with the constitutional provision, Act 1/1996, oeef legal aid, establishes that any
natural or legal person who lacks the means to likarcosts involved in accessing to
justice can be granted with free legal aid as fafo

Generally, free access can be granted to:
- Spanish citizens and citizens of EU Member Staegles other foreigners
who have a legal residence in Spain.
- Legal persons, non-governmental organizationgarded by the Ministry of
Internal Affairs as of “public utility” as providedby Article 4 of Act 1/1996.

Within the criminal jurisdiction, access can be gied to foreigners even if they have
no legal residence in Spain.

Within the administrative jurisdiction, access dangranted also as follows:
- Foreigners even if they have no legal residencggain regarding all
processes related to obtaining the status of refuge
- Besides, Act 27/2006 has provided for those nomigovental
organizations that meet all the requirements lasavd in Article 23.2 to
have access to free legal aid, although limitedases brought before the
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administrative jurisdiction.

What kind of procedures is eligible for legal aid?
All judicial procedures are eligible for legal aid.
To what extent does legal aid cover full costseghl assistance in the procedures?

In our opinion is quite complete, although impottasues are not included as it is
explained below under heading lll. It follows & ké items covered by the free legal
aid scheme:

- Legal assistance prior to the procedure to peaph® are seeking judicial protection
of their rights

- Legal aid and assistance to arrests and prisoffersoner’s aid desk)

- Legal assistance and representation by lawyer@nodurator within the judicial
procedure whenever they are needed

- Free publication of announcements and publiceestj whenever they have to be
mandatory published in official journals

- Exemption of payment of bonds or deposits netdedige an appeal

- Free experts’ assistance

- Free provision of copies, testimony, instrumemts notary’s certificates

- Under certain conditions 80% reduction of certaustoms duties

In case of application of the “loser-pays principte the person granted with free
access to justice, this person is obliged to payctbsts of the process. However, this
payment will be only satisfied if this person agbga better economic position within
the following 3 years to the court decision. If/hes economic situation did not
develop positively by doubling the minimum profasal salary legally established
within the following 3 years, s/he does not havpayp the costs.

Country evaluation

According to your evaluation, does your country triee requirements of the Aarhus
Convention regarding expenses of seeking admitiigtrand/or judicial remedies?

In Spain costs involved in seeking administratind/ar judicial remedies are
prohibitively expensive. Thus, Aarhus requiremangsnot meet by the Spanish legal
system. At this regard, provisions adopted throAgh27/2006 help but not fully solve
current costs barriers.

What arguments support your above position?

Title IV of Act 27/2006 intends to facilitate amaliion of access to justice provisions
of the Aarhus Convention. These provisions entetedorce on 20 October 2006.
Article 20 of Act 27/2006 refers only to the gehesstem of administrative review
procedures (Act 30/1992) and review before adnratise courts (Act 29/1998, of the
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Administrative Jurisdiction). It introduces someesjal provisions regarding standing
and free legal assistance. However, criminal and @irisdictions are not affected by
this regulation. So far, these jurisdictions hawt been adjusted to Aarhus
Convention requirements.
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The following can be said about provisions introglliby Act 27/2006 concerning the
administrative jurisdiction:

Free legal aid

Article 23 of Act 27/2006 provides specific reqments for NGOs to be granted with
free legal aid, as regulated in Act 1/1996 on Fregal Aid. However, this provision
fails to comply with the Convention. Firstly, tipiovision does not prevent the
procedure being “prohibitively expensive” becausesinot available for “any person
who considers that his or her request for inforraatunder Article 4 has been
ignored” (Article 9 (1)), neither for “the publicancerned” (Article 9 (2)), nor for
“members of the public” that meet general legalrstang requirements. Secondly, the
free legal aid does not cover fees of the oppogarty when obliged to pay, nor the
bonds to be satisfied for preliminary injunctions.

.Loser pays principle”

Under the administrative jurisdiction Article 139 Act 28/1998 of the Administrative
Jurisdiction establishes the general rule for caalspting the ,loser pays principle”
for any appeal of an administrative court decisidhis provision makes appealing
decisions in administrative environmental caseepivlly “prohibitively expensive.”
For instance, in the Spanish Aarhus Convention Giedy within Justice and
Environment, it is showed that the Neighbors Asdmr of Senda de Granada was
ordered to pay EUR 2.148 to cover attorney’s fdab@ City Council. Even if the
plaintiff wins, costs of access to justice are highrthermore, the general rules for
costs do not provide for a way of recovering expsmeade on the first instance.
Article 23 of Act 29/1998 requires a defense bgveykr in any administrative court
case. In addition, when those cases are heard melsavith more than one judge, they
shall be represented by a procurator, which addsaesosts.

Injunctive relief

Surety bonds imposed by courts when making a pesigcision about the application
of a precautionary measure, whether at the adnatise or criminal jurisdiction,

tend to be prohibitively expensive and usually iearinterested in achieving
compliance of environmental legislation cannot &ffto pay them.

Regarding criminal jurisdiction, crucial under Spah legal system in order to fulfill
requirements laid down by Article 9 (3) of the AasIConvention, it can be said, in
first place that, usually, courts request unaffdsttabonds from natural or legal
persons who wanted to become a party to the praesgising the “actio
popularis”. For instance, as explained under theafigh Aarhus Convention Case
Study mentioned above, the Neighbors Associatiagraguest to pay a EUR 60.000
bond to become a party under one of the criminatpdures initiated. The adoption
of such a bond caused a real barrier to accessistige.
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What recommendations can you formulate in this enatt

.Loser pays principle”

This barrier should be removed by changing curregulation of the “loser pays
principle” for environmental cases. The so-calleahéican rule for environmental
cases could be adopted. According to that rulthafplaintiff loses against a public
authority, the plaintiff does not have to pay tllwgnment’s attorney’s fees, but if
s/he wins the plaintiff has the right to recovdradtorney’s fees from the government.
This is especially important when the public auityonas infringed the law; i.e.:
access to information cases caused because th& guithority has ignored the
request made.

Free legal aid

The barrier of the prohibitive cost could be amehtlg adopting an extension of the
free legal aid to anyone requesting access to médion, participation, or requesting
enforcement of environmental law. Besides, apptioatf current provisions could be
dramatically improved if provincial commissionspessible for granting free legal
aid were properly informed or trained about appla provisions of Act 27/2006.

Injunctive relief

This cost barrier should be faced by doing somédsiConvention awareness raising
activities addressed to judges. Furthermore, dgualent of meaningful tools that help
judges to calculate also the costs involved foreaheironment affected will be of
major importance to overcome this barrier.

Finally, regarding bonds requested to become aypafta criminal suit exercising
“actio popularis”, the recommendation is to develspme Aarhus Convention
awareness raising activities that help judges tdamstand the importance of setting,
if any, reasonable bonds that do not impede acmegsstice in criminal cases.
Several court decisions were adopted reducing tmsllset on a previous decision
when the lawyer let the court know about Aarhusv@ation provisions requesting for
promoting access to justice. These decisions shatyadt this regard, court decisions
can comply with Aarhus Convention requirements.
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