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Introduction

The Aarhus Convention establishes a right faaccess tojustice in environmental matters in its
Article 9. This right shall be granted by the fi@s of the Convention to a wide range of subject,
falling under the scope of definition of dpubtioncernedO according Article 2.5 of the Convention
(and also beyond this definition).

However,in practice we have encounteradvide range oproblems concerning implementation of
the access to justice requiremeni¢so, we have recognised sevefahdamental differenceshow
courts andndividual partiesapply the Article 9 in the different countries

The lawyersof the Justice & Environmemtetwork have beendealing with the Aarhus Convention.
Several analytical and comparative studies, position papers and recommendations available on the
www.justiceandenvironment.oftpmepage Aarhus and Publicasosection.

The short studiesf this papelare summasing the most important experierscand recommendations
of the J&E lawyers regarding the applicationadcess to justice rights in their respective countries.

The studies are written in the form ofo@lkitsO We aimto provide short, concise, usdriendly
instrumens to the users of access to justice rigl#ach national chapter consist of three pdfisst,

we summarise the status the general application aidbess to justiceghtsin envirormentalmatters

in general. Second a few case studies illustrate where we see Oroom for improvementO, and third, we
alsorecommendsolutiors.

We hope thathe cases studies, lessons and recommendations wiltikiglpociety organizationand
individuals to protect the environmenmore effectively at courtAnd also, we hope that judges,
administrators and legislators can also make good use of thesewwolim to Olevel the playfieldO
and expect that the Aarhus Rights will be properly applied and ingpitd all over Europe.
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Austria

Thomas Alge
OEKOBUERO

Access to Justice in Austria

In Austria the typical legal problem with regard to Access to Justice is the fact that non governmenta
organizations (NGOSs) in the field of environment can not go totdo legally challenge acts and
omissions of private persons and public authorities that contravene environmental law. This situatiol
is worsened since other members of the public such as private persons also have no Access to Jusi
in most cases. Therare some exceptions, but in general such rights do not exist.

This situation can be illustrated by the following examples:

a) AC/DC concert in nature protected area

This is a real case. The Australian handk group AC/DC plans a concert in naturetpcted area in
Austria. The concert should take place in May 2010. The area is protected among others since ra
birds live and breed there. A nature conservation permit will be issued. Neither NGOs nor private
persons have standing in this proceduran@ing is a preondition in Austria to get access to justice
with regard to permitting procedures. Due to the lack of standing NGOs can not legally challenge the
nature protection permit. In case the authority that permits the concert makes a lega arista&s

not sufficiently consider the interests of the protected birds, members of the public can not go to court

b) lllegal disposal of waste

Ms. Miller went for a walk with her doc in the forest and finds an illegal waste disposal. 20 old cars
and alot of electronic equipment are disposed on 2.000 square meter field. It is obvious that landfill
was established by well known company in the town. She informs the competent authority and ai
environmental organization about this. The authority doegewatt and does not take legally action

the operator. Neither Ms. Miller nor the NGO can legally enforce the authority to act since they have
no access to court.

This legal situation stems from the history of the Austrian administrative law and theletd cal
Oimpairment of a right doctrineO (Schutznormtheorie). This doctrine says that standing and access
justice are only granted if specific legislation aims to protect the interest of certain parties to a
procedure. Typical such interests are the ptmeof property and health of neighbours with regard to
industrial installations. This means neighbours can protect their rights in some permitting procedures
However, they can not protect the environment as such. And NGOs have no rights to protect witt
regard to such procedures since an NGO can hardly claim its personal health (in a medical sens
suffers due to certain environmental issues. In the AC/DC case above there are no rights fo
neighbours to protect birds. The same counts for NGOs. And iillebgal landfill case Ms. Millers

also has not right to take legal actions since this has nothing to do with her personal health an

property.
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Two sides of the story

Austrian public authorities and courts strictly follow the impairment of rights dectfihis doctrine is

(still) backed by the leading Austrian legal literature and opinions at Universities. The doctrine is
based on the understanding that public authorities always act in public interest and what they do is
legally correct by its nature.hErefore it is not needed that members of the public have the right to
legally control their decisions. This is true in particular for Opublic interestsO such as environmental
protection. The only exception from this principle are cases where legislatitatis certain interests

of individuals, such as neighbours with regard to permitting procedures.

The NGOs, other members of the public and progressive lawyers claim that the impairment of rights
doctrine is outdated, in particular with regard to envwinental law. There are many cases reported
where environment related decisions were not correct. Furthermore standing rights for the public lead
to more transparency and higher democratic and legal standards. Far more important are the legal
arguments sice international (Aarhus Convention) and European law provides for access to justice for
members of the public. This means Austria is legally obliged to grant such rights to the public, but has
not followed this obligation until now. Advanced access ttigagights can only be found with regard

to certain large scale industrial installations permitting procedures (EIA and IPPC) as well as with
regard to environmental liability.

Legal arguments

The Aarhus Convention (the correct name is Convention aregscto Environmental Information,
Public Participation and Access to Justice) of the EIDE (United Nations Economic Commission for
Europe) provides access to justice rights to the public. Its Article 9 paragraph 3 says that members of
the public shall hae access to review procedures in order to legally challenge acts and omissions of
public authorities and private persons that contravene national law relating to the environment.
Austrian and the EU have ratified the Convention and implemented mostsagpeatot this Article 9

par 3. This Convention is based on the idea that the environment has no voice and is under pressure by
its nature since normally heavy economic interests prevail in industrial permitting procedures and with
regard to other use dhe environment. In the typical environmental procedure there are powerful
investors or operators on the one hand, and the public authority on the other hand, that is under
pressure from different stakeholders to grant development consents. Therefoomtieation aims to

give the public the right to speak on behalf of the environment and legally protect it up to the courts.

The cases

Mellau/DamYIs: Extension of Skiksite

Two ski resorts in the western province of Austria (province Vorarlberg) webpe united by major
investments (such as new pistes andliffis). The project is located in the alpine regions and covers a
construction site of almost 20 hectare. A major regional nature conservation \NEB@schutzbund
Vorarlberg, claimed legal standg in the following nature conservation procedures by directly
referring to Art 9 par 3 of the Aarhus Convention. The NGO directly referred to the Convention since
Austrian legislation does not grant standing rights to NGOs nor to other members of liberpub
nature conservation procedures. The provincial administrative tribunal dismissed (Decisie82BVS
006/E162006, 30.08.2006) the claim arguing the Convention is not open for direct applicability.
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Air pollution in Graz

In March 2005 a citizen of éhsecond largest Austrian city, Graz, filed a civil lawsuit against the
Austrian province of Styria (Steiermark) and the Republic of Austria. The lawsuit aimed at the
determination that the Province and the Republic were to be held responsible for dentaepdth
resulting from not undertaking measures against exceedances of PM10 limit values as provided und
European and national laws. The civil lawsuit was submitted since there is no access to review ac
and omissions of public authorities that coménae environmental law by the public concerned.

After a defeat in first instance, a victory in the second instance, the Highest Civil and Criminal Court
(OGH, Oberster Gerichtshof) referred to case back to the first instance in order to repeat thegroced
considering the highest courts legal determination (OGH 10b151/06x) in October 2006. The Highes
Court rejected the claim, but opened another opportunity. The courtOs dismissal was based on the vi
that the plaintiff would need to exactly specify theasures the province Styria should have, but has
not taken and what would have been the difference as to the plaintiffOs health. So the procedure |
started at the first instance. However, such evidence is hard to provide and expensive. The plainti
finally failed to do so. Only in summer 2009 the highest court of justice finally dismissed the claim
due to lack of the right to make such an appeal without providing specific evidence on damages an
exact measures that should have been taken by Styria (O&B8M9w). Four years of litigation
ended without any success. Costs of more than 16.000 EUR occurred for the plaintiff.

Our recommendations

The cases clearly demonstrate how difficultand impossible respectivel® it is to reach
environmental justican Austria. It is the Austrian legislator that should act first and enact legal
provisions transposing the Aarhus Convention.

We recommend to Austrian lawyers and NGOs to directly apply the Aarhus Convention. The Aarhus
Convention Compliance Committeeade several decisions interpreting the Convention. This means
there is sufficient certainty how Article 9 par 3 of the Convention has to be interpreted. This was
different some years ago. Since the EU has also ratified the Aarhus Convention lawyers cefierals

to EU law when directly applying the Convention.

We recommend to Austrian authorities and courts to change the conservative interpretation of th
impairment of rights doctrine and accept that NGOs have the right to take legal action on bélealf of t
environment and it is an obligation by international law to do so. By this practice and jurisprudence
could bring legislators under pressure to enact legislation that complies with the Aarhus Convention.
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Croatia

Zeljka Leljak Gracin,
ZelenaAkcija - FOE Croatia

Access to Justice in Croatia

The biggest as well as typical problem regarding access to justice in environmental matters in Croatia
is the length of the court procedure and it is actually the biggest problem in the whole judiciary
system. Thdength of the procedure would not be such a big issue if there would be a possibility to use
the instrument of injunctive relief in environmental matters.

Judicial procedures regarding environmental matters should provide adequate and effective remedies,
including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively
expensive. Unfortunately, Administrative Court in Croatia does not meet these requirements. First of
all, there is only one Administrative Court for the whoteuntry and it deals with all administrative
disputes including environmental ones. For that reason, it cannot provtdeeodecisions which is of

crucial importance in environmental matters. Secondly, it does not include possibility for the plaintiff
to use the injunction relief which would be also very much needed in environmental cases.

What does it mean? This means that when somebody (legal or natural person) initiates an
administrative dispute against some decision, it cannot ask the Court tothielayecution of such
decision until the CourtOs verdict. According to Law on Administrative Disputes such a dispute, in
general, does not prevent enforcement of an administrative decision, which is a matter of
administrative dispute. But, at the requestplaintiffOs, body that is responsible for the execution
(Ministry, County, City) can delay the legal effects of the decision (meaniegecution of the
decision) until the final CourtOs decision if the execution can cause such damage to the piiintiff w
would be difficult to repair (if the law does not stipulate that the appeal does not delay the execution of
the decision) if delay is not contrary to public interest, nor the delay can cause larger irreparable
damage to the opposing party.

Two sides o f the story

The main argument used by authorities in Croatia is that currently there is only one Administrative
Court in the country and there are too many administrative disputes so it works with limited capacity.
Also, authority states it is enough thhere is possibility that another authority (body) decide to wait
with the execution of the decision if the decision is the matter of the administrative dispute.

On the other side, citizens and NGOs are frustrated that there is a major possibilityteegnvih an
administrative dispute it can be after several years and there is no effective tool to suspend the
execution of such decision until the final CourtOs decision. Meanwhile the decision which is the matter
of the dispute serves as a base for zaithn of some project which can have major negative impact

on the environment.

Legal arguments

From the field of international law, according to Article 9, paragraph 4-caBed Arhus Convention
countries which are parties of the Convention need tarenthat judicial procedures regarding
environmental matters provide adequate and effective remedies, including injunctive relief as
appropriate and such procedures must be fair, equitable, timely and not prohibitively expensive. It is
clear that CroatiaAdministrative Court does not meet these requirements.

From the field of national law, it is clear that Law on Administrative disputes needs a major
improvements as well as the Administrative Court in a way which will providénom and effective
judicial procedure regarding environmental matters.
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Cases

There are two casds illustrate aforementioned legal problem. First one is the case called Cvjetni trg
(Flower Square) in which several administrative disputes were launched against different locatior
pemits needed for realization of the project called OCvijetni prolazO. On these location permits, tenan
of the neighbouring buildings appealed to the Ministry of Environment Protection, Physical Planning
and Construction but all appeals were rejected stethents initiated an administrative disputes before
Administrative Court. Parallel to that the tenants requested the Ministry which issued this location
permits to delay the legal effects of the permits until the final courtOs decision.

The second cases iadministrative dispute launched by NGO called Zelena Istra against approval of
EIA study for golf course BrkaMotovun. Shortly after initiating the dispute, Zelena Istra requested
the Ministry of Environment Protection, Physical Planning and Construttiolelay the execution of

the approval of EIA until the final CourtOs decision meaning to delay issuing of permits to investor
which are needed for construction of the golf course.

Environmental arguments

Cvijetni trg is one of the most famous squareZagreb, and is situated in the historical city centre.
Unfortunately, a private investor is planning to change the infrastructure of the square, by the projec
called OCvijetni prolazO. Part of that project consists of constructing a shopping mall rgrounde
garage and some elite urban apartments. Some of the new buildings would leave only 3 meters 1
space from other buildings in the block. Coefficient of the construction is above limits (thatOs why
ZagrebOs General Urban Plan (GUP) was changedjen torallow this project). The garage would
attract more cars, their number would increase after the construction of the garage and this woul
increase gas emissions but also noise emissions. The centre of Zagreb is already congested with ce
and therds not much space to increase their number. In addition, the entrance to this specific garag:
would be inside the existing pedestrian zone which means that the pedestrian zone would be reduc
because of private interests. The realization of this projestldv change the architectural
characteristics of the historical centre of Zagreb and would reduce public space.

If the project BrkaeMotovun golf course will be realized, Istria will lose one of its most beautiful
landscapes, one of several that are conmynesed in the promotion of Croatian tourism beauty in the
world. Procedure of EIA of the golf courses lasted too long and had a series of failures and nc
compliance with law, a series of remarks that were sent by Zelena Istra and others were rejecte
without valid arguments. Zelena Istra was not against golf courses because golf is not necessari
harmful but is against the poor planning of golf that can threaten the environment. Projeet Brkac
Motovun is will affect water habitat and fauna and flora, whit¢A did not take into account. There

are also two important ecological networkihe Mirna river valley and the Motovun forest. The State
Institute for Nature Protection has come to the conclusion that the construction of golf course in
selected area atd have a significant impact on the natural values and area of ecological networks, but
it was ignored while decision on EIA was issued. In this case it is necessary to protect the river'
bleeding, in order to protect the Motovun as a cultural entitth tie surrounding villages, which
contain historical building structure.

Both cases are ongoing cases before the Administrative Court.

Meanwhile, in the first case the plaintiffs did not even receive response from the Ministry to their
request to delayebal effects of the permit until the final courtOs decision. The strangest thing is that
when this request was submitted to the Ministry they did not know which departments is responsible
for is and stated that they did not receive such a request yEir@dly, the request was sent to the
department which is responsible for appeals (!) but still no response for it.

In second case, the Ministry claimed that it is not responsible to decide about the Zelena Istrals requ
but the Istria County. After thatstria County stated that there is no possibility for any department in
the County to decide about any decision which was issued on the higher level, meaning the Ministry
After several letters between the County and the Ministry, the County finallyriatb Zelena Istra
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that it will decide about its request after investor submits request for permits needed for realization of
the golf course and that Zelena Istra will be informed about it.

Our Recommendations

The Cvijetni trg is an ongoing case so therad Court decision yet. So far, the tenants did not receive
any response from the Ministry to their request for the delay of execution of the location permit and
the tenants will appeal since the Ministry is according to the Law on General Administrative
Procedures obligated to make a decision (in specific deadline) about any request submitted to it. The
investor already requested issuing of the construction permit and after that he can start with the
construction. Currently, the investor already starteepa@ratory actions so some buildings were
already demolished. Of, course, we are not happy with this result since the administrative cases are
pending in the Court but investor is going on with the project, so it seems there is no possibility to stop
the poject. Even if tenants win the dispute, it is possible that the project will be realized and they
would only have possibility to ask for compensation, nothing else.

The BrkaeMotovun case in an ongoing case so there is no Court decision yet. We padywatlr

this decision of the Istria County about the Brdotovun golf course case. The reason for that is that

we would be much happier if the Ministry or the County issued decision that there is no possibility to
issue any permit for the project beféxdministrative Court final decision about the dispute. However,

we are pleased to have written opinion from the Ministry that the County is responsible to issued such
a decision and written prove that the County will inform the Zelena Istra when it egiveerequest

for any permit for the golf course and that the County will decide then if it will issue it or wait for the
final CourtOs decision.

Our opinion is that since the Ministry issued both, the decision on EIA and the location permit and this
decison/permit is base for all other permits only the Ministry can delay the execution of such
decisions. We believe it would be fair if the Ministry issued an order to investors to wait with
execution of the decision which is a matter of an administratiyitéis

As long as there is only one Administrative court it is impossible to expect to accelerate the resolution
of the case or that it will take in its jurisdiction another obligation meaning decisions on injunction
reliefs. There should be more Adminidgiva Courts and more administrative court judges and then the
Court could decide on injunctive reliefs. Current provision about delay of execution of the decision is
apparently not even developed since it is really not logical that the body whose discisatier of a

dispute is also the same body authorized to decide on the suspension of the execution of such decision.
It is not logical to expect that it will temporarily put aside the legal effects of a decision which it issued

at the first place.

We reommend to the competent authorities to make a major and very much needed  change in the
system so the Administrative Court would be also authorized to suspend execution of a decision which
is matter of a dispute before the same Court.

Even it has flawswe recommend NGOs (but also any citizen) to use current possibility to request the
responsible authority to suspend execution of a decision which is a matter of an administrative dispute
(also referring to the Aarhus Convention) since this is the ofyative relief currently available in
environmental matters. If nothing else, it will show that this does not work in practise and some
significant change regarding it is needed.
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CZECH REPUBLIC

Pavel lern"
Environmental Law Service

Access to Justice in  the Czech Republic

The conditions for environmental NGOs in the Czech Republic to participate in most kinds of
environmental administrative procedures are relatively liberal andteangetl If an NGO becomes

a party of such procedure, it can also dradle the final decision of the administrative authority
(Oenvironmental permitO, Odevelopment consentO etc.) at the court.

The position of environmental NGOs before courts is, however, in some cases significantly weakene
by the approach applied by the é@h courts, which can be called Oimpairment of a right theoryO.
What does it mean? Basically, the courts are convinced that every person, who has right to file
lawsuit against an administrative decision (this right is called OstandingO) should ordyguaients
related to his or her Opersonal rightsO, which were allegedly impaired by the decision. For exampl
the house owner who is not satisfied with a permit, making it possible to build a chemical factory on
the neighboring parcel, can claim that s her property rights or health conditions would be
damaged by this investment. However, if such person would include into the lawsuit points concerning
e.g. the danger of polluting a nearby river or the air quality in the whole region, the court wbuld n
deal with such arguments (if the doctrine is to be applied strictly).

Similarly, there have been many court decisions, in which the courts refused to deal with some of th
argumentsbrought by the NGOs often with the most important ones, concernihg merits of the
case.

Two sides of the story

The courts have justified this approach by saying that the Opersonal rightsO, impairment of which tt
NGOs only can claim in their lawsuits, are only their procedural rights in the administrative
proceduresAccording to this interpretation, the NGOs can ask the court to review if they could see all
the documents related to the environmental permit, if they had enough time to study them and expre:
their opinion, if they were invited to the public hearing étowever, they cannot claim that the permit
(and the investment) breaches the requirements of environmental laws (e.g. limits of emissions ¢
provisions prohibiting some activities in protected areas), as this is not related to any of their Operson
rightsO.

This interpretation is further based on the decision of the Czech Constitutional Court, according tc
which NGOs cannot claim a right for a favorable environment (which as such is granted by the Czecl
Constitution). The argumentation for this conatusiwas very simple (and weak): The right for
favorable environment (as well as the right for life, health protection etc.) can belong only to Onatura
personsO (people), not to the Olegal personsO as NGOs (as the latter do not breath, drink etc.).

On the ontrary, the environmental NGOs argue that they do not participate in the administrative
procedures so that they could OenjoyO their procedural rights, but to protect the envibamahafgo

the rights of their members. It has little if any sense ifdterts concentrate on the procedural aspects
of the administrative procedures (and force the NGOs to do the same), but the merits of the cases ¢
omitted2 This is also not in compliance with the requirements of international and EU law (see
bellow).

! The conditions are specified nhamely in the 114/1992 Coll. Nature Protection Act and 100/2001 Coll.
Environmental Impact Assessment Act.
2 One result of this apporoach is that NGOs are being accused of obstructions and formalism.
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Last but not least, the NGOs emphasize that the arguments Oon the meritO and protection of their
procedural rights are often closely related. This is particularly so with regard to the right that all their
comments and objections are dealt with and answereperly by the authority. As the objections
normally concern the factual problems, the courts also have to deal with them, when reviewing if the
authority met this obligation in the decision. It should be added that in many cases, the courts dealt
with the OsubstantiveO arguments of the NGOsO lawsuits (at least to a certain extent), using this logic.
On the other hand, there are still decisions in which the very restrictive approach has been applied by
the courts.

Legal arguments

From the field of the intmational law, the sgalled Aarhus Convention, guaranteeing participatory
rights and also right for judicial review of decisions in environmental matters, is applicable. Special
importance for the problem of Oadmissible NGO argumentsO Was @2, acording to which
Omembers of public concernedO, including environmental NGOs, shall have right to challenge the
Osubstantive and procedural legality of any acts, decisions or omissionsO concerning the activities
under Annex | of the Convention.

Similar provision is included also in the EC directives on Environmental Impact Assessment
(85/337/EEC) and on Integrated Pollution Prevention and Control (96/61/EC).

As for the Czech legislation, most important are the provisions of the Act no. 150/2002 CalofCod
Administrative Justice. In & 2, this Act declares that Courts in administrative justice provide protection
to the individual publidaw rights. In its & 65, conditions for right of a person to sue a decision of an
administrative authority (standingye defined. These provisions form a basis for the Oimpairment of a
right theoryO, as described above. However, it is possible to interpret them in a different way, and they
should for sure be applied consistently with the provisions of the Aarhus Camvant EC law (see
supra).

Cases
There are lots of cases illustrating the problem described above.

In the 19900s, the courts often totally rejected to deal with the arguments of the NGZ3E, In

lawsuit of an NGO against a permit (OexemptionO) farkeetifelling in the national park was refused

as Omade by evidently unauthorized personO. The court argued that there are no subjective rights of the
NGO that could have been impaired by the permit.

Later the courtsO negative attitude towards NGOs |an@sitftenedO. The courts began to protect at
least the procedural rights of NGOs, related to the right to participation in environmental
administrative procedures. For example, in the case related to dispute about what water level should be
fixed of the waer reservoir (which has the status of Nat2@&0 area), the court canceled the
administrative decisions, because the NGO was not allowed to make copies of the documents, did not
have proper time to comment on them etc.

Yet later, the courts have start®delectively- to deal with the NGO arguments concerning merits of

the cases. As mentioned above, they have often explained or justified it in the way that there is a
relation between the substantive arguments in the lawsuit and breach of the NGQvsutijdttthat

all their comments and objections are dealt with and answered properly by the administrative
authority. E.g. in a number of cases related to the traffic infrastructure projects, the courts canceled the
land use permits for the reason tha gossible alternative corridors, which the NGOs proposed, were
not assessed properly.

On the other hand, there are still recent decisions in which very restrictive approach has been applied.
For example, a local NGO asked the court to review a buildamgip for an approach road to the
industrial zone. It argued e.g. that the project was not assessed in the EIA procedure, although it
should have been, and that the impact of the project on the Natura 2000 area was evaluated wrongly.
The court (in 2008!) gjected to deal with these arguments, as they Orelate to application of the
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substantive laws, while the NGO is only entitled to claim impairments of its procedural rightsO. The
lawsuit was therefore dismissed.

The decisions totally refusing the NGOs laviswir the arguments included in them are obviously in
contrary with both the principles and specific provisions of the Aarhus Convention. They are also nol
in compliance with the Czech constitutional principles, related to the right for Ofair trial Odckssp

of law). They are even not based on any explicit provision of the procedural jlaston one of their
(extreme) interpretation of the Oimpairment of a right theoryO.

Our Recommendations

It is therefore necessary to insist in and promotantsepretation that the courts must deal with all,
both substantive and procedural arguments of the NGOs lawsuits against decisions issued i
environmental cases. It can be recommended to the environmental NGOs and their lawyers use e.
following argumentsn case the courts refuse to deal with all points of their lawsuits properly:

I no specific provision of Czech legislation expressly limits the scope of arguments any subject
is entitled to use in the lawsuit;

I the Constitutional Court has repeatedly declar@dnstitutional principle, according to which
if there are two possible interpretations related to the right to access to courts, the one which i
more in favor of broader judicial protection shall have precedence;

I refusing to deal with the substantivggaments of the NGOs lawsuits clearly breaches Art. 9.2
of the Aarhus Convention and related provisions of the EC law; at the same time, the Suprem
Administrative Court expressed in the number of its decisions that the courts must interpret
Czech law in ompliance with the ConventionOs requirements;

I from the Ocommon senseO point of view, the courts should understand that the principal reas
why the NGOs ask for judicial review of administrative decisions is protection of the
environment, not of the thgirocedural rights;

I it should be also accepted by the courts that NGOs could claim also impairment of the right
for the favorable environmer at least with regard to their members; this interpretation is
definitely in compliance with the principles ofetiharhus Convention

Having in mind the specific character of a case, the NGOs (lawyers) should use these arguments eith
in the appeals (cassation complaints) against unsatisfactory judgments, or directly in the lawsuits (t
prevent the restrictive co@s interpretation).

Finally, it is to be recommended to the administrative authorities, namely to the Ministry of
Environment and other ministries (who are responsible for appropriate execution of international
commitments of the Czech Republic) not tmmote the restrictive court interpretations concerning
the NGOs lawsuits. It is unacceptable that they not only do this themselves, but even hire (and pa
from the public budgets) expensive law firms to do that.
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ESTONIA

KSrt Vaarmari,
Estonian Environrental Law Center

Access to Justice in Estonia

In environmental matters it is quite typical situation that a group of local people or activists disputes
some environmental decision (eg mining permit, building permit, spatial plan), but the opposite party
claims in the challenging procedure or in court that these persons donOt really have the right to dispute
this decision, because their personal rights have not been violated.

This happens because according to Estonian law, according to traditional apmfoable
Administrative Court Proceedings Act, an individual can indeed turn to court mainly only in case if he
can prove violation of his rights, or sufficient interest. In both cases, the disputed administrative act or
measure must be directly related te personal rights. So, an individual cannot usually submit a
complaint to court for protection of public interests, for example he cannot dispute a mining permit in
an area that is not personally related to Bim.

At the same time, Estonia has ratified tldhus Conventiort that provides a right for the
representatives of public to dispute decisions, made in environmental cases. Violation of rights or
sufficient interest of environmental organisations is presumed and they donOt have to prove it. Such
extenakd standing allows groups or persons (environmental organisations) to dispute environmental
decisions more easily than is possible for individuals.

However, such standing extends only to environmental organisations who correspond to certain
criteria in naional law. On the other hand, in Estonia no such criteria have been enacted, so it might be
concluded that in Estonia, the standing is provided without limits (to all environmental organisations),
or vice versab that since there are no criteria, the eghiConvention is not applicable and the
environmental organisations have no access to justice at all.

The Supreme Court has stated, however, that the erhus Convention is directly applicable and it
provides standing for environmental organisations. The igmesis mainly, what kind of
environmental organisations should have the stan@iry actually, who should be regarded as
environmental organisation. The standing could be given to all groups of people, but generally it is
considered to be important thaetstanding was not given to everyone, in order not to give basis for
possible abuse of this right (eg creation of fake environmental organisation, for example for disputing
activity of a competitor).

The question lies especially in standing criteria phanership (eltsing)). Partnerships are not legal
persons, but they are created by a contract, concluded by persons acting for common goal. As there is
no form provided for such contract in law, and the contract can be concluded at any time, cfeation o
partnership is very easy and it has been used namely by local protest groups who donOt have sufficient
time to create eg association. Because of the speediness and simplicity of the way partnership can be
created, it is not always possible to make cletaby sure that the partnership acts as defender of
public interests and not for business interests of its members (as an example).

% There is arimportantexception from these rulesn spatial planning cases, in addition to right for dispute the
decision in case of impairment of personal rigkt&ry personis entitled to dispute the decision about spatial
plan also in case he/shel/it thinks the plan is in controversy with lbut in this case it must be clearly reasoned
why the plan is not in accordance with public interest

* CONVENTION ON ACCESS TO INFORMATION, PUBLIC PARTICIPATION IN DECISIOMIAKING

AND ACCESS TO JUSTICE IN ENVIRONMENTAL MATTERS (RT Il 2001, 18, 89; 2007, 10, 35)
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Cases

The first case where courts acknowledgéehding of environmental organisation was the case of
Restructuring Planof the OilShale Energetics in Estonia, where the association Estonian Green
Movement filed a legal action to the court in order to establish illegality of omission of M®EA.
addition, the courts have acknowledged standing of other associations anttatifin. At the same

time, the criteria for standing for associations and foundations are not clearly defined, because i
current practice the complainants have been-wawn environmental organizations, so there has
been no significant argument abohe tstanding. The courts have considered the main criterion to be
the statutory goal of environmental protection (and that the organization has been active in
environmental fieldS.

Standing of partnerships has been an issue foremost in case ofdasspeatbog, where the local
partnership disputed extraction permit and the Supreme Court stated that in principle, the partnershig
may have standing, if they prove to be representing the public.

In this case, a few inhabitants of Urvaste municipality in S&sfonia discovered in 2004 that
already some years ago there has been decided to issue a peat extraction permgcmmiEskand.

Two inhabitants created a partnership named aGreen UrvaRekklje Urvast®) and disputed the
decision for issuance axtraction permif. As final result, the Supreme Court did not satisfy their
complaint, stating that since the decision about issuance of the permit has been made several ye:
before the partnership was founded, the partnership did not have standihg.s&me time, Supreme
Court discussed thoroughly whether such local organisation could have standing at all, and conclude
that in principle it is possible.

The Supreme Court stated in its decision tfafio®nal group can be considered as member of publi
that owns standing only in case the position of the group and of the significant part of local
inhabitants that could be considered as public coincide and the public in one or another form accepts
such representative and its relevant activit®d.he Spreme Court particularly stressed that giving
standing to informal groups must not open way to misuse of standing, including unlimited and
unreasoned claims in presumable public interests. In this particular case, Supreme Court stated that t
status of @presentative of publicO was proved by signatures that were collected from people fol
protection of this peat bog (altogether 2483 signatures, of which 536 signatures from people from th
municipality in question).

The issue of standing has been raised aiscase of Esivere quarty.In this case, a partnership
founded by local peopleHanila Selty has disputed a mining permit, but in the court proceedings
there is argument about its standing. Hanila Selts argues about dolomite quarry, planned tode open
in Esivere village of Hanila municipality; among 20 members of the partnership there are local
inhabitants on one hand, but also the people having their summer cottages in this area (musician
actors etc). The purpose of the partnership is preservatidrvaluing natural environment of Hanila
municipality. In the proceedings, representatives of developer and Ministry of Environment claim that
the partnership does not have standing because it has not proved to represent the public, ie t

®> Supreme CourtOs decision from 29th of January 2004 in administrative ca8e1Ngi-®3

®1n the present draftfdEnvironmental Code, the criteria have been specified, but there are no strict criteria for
associations and foundatior® the condition is that association or foundation must have environmental
protection as its statutory goal and that it promoted enmiemtal protection with its activities (when assessing
whether the organization promotes environmental protection, capacity of the organisation shall be taken int
account, considering its current activities, or if there is none, organizational structomeer of members and
statutory preconditions for becoming a member)

" Supreme CourtOs decision from 28 November 2006 in administrativ&2:ds43-06

8 The description of Essoo case on webpage of Estonian Environmental Law Center (in Estonian):
http://www.k6k.ee/keskkonnaigus/juhtumid/juhtumikirjelduse d/sss

° Supreme CourtOs decision in case 18a1343-06 from 28 November 2006

10 See the case description on weppaof Estonian Environmental Law Center (in Estonian):
http://www.k6k.ee/keskkonnaigus/juhtumid/juhtumikirjeldused/eshkengaar
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standpoints ofpartnership and significant part of local inhabitants coincide. In this case, the
partnership does not have supportive signatures to show, and the partnership members estimate that
major part of the inhabitants of local community are probably not reaekpi@ss support.

It could be argued whether the Supreme CourtOs views iso&ssase about standing criteria are
correct, especially considering how the results of these views express themselves in Esivere case. The
main condition for standing of enviroramtal organizations should be that the organization represents
public, not personal interests of its members. The fact that major part of local population does not
support activity of a partnership, does not really show that the partnership does nantefires

public. The local people might have personal interests related to the planned activity (in Esivere case,
opening of a quarryl for example, a wish to gain some kind of personal benefits from the dbarry

that are not related to public interests.

On the other hand, one must agree with the Supreme Court that in case the general purpose is not
introduction of everybodyOs free access to justictio(popularid, the standing of partnerships should

be limited in a way that allows to convincingly detéme whether the partnership acts in public
interests or not. It is difficult to think of better mechanism for this then proposed by the Supreme
Court; therefore, until better solution, these criteria should be followed.

Our Recommendations

When creatinga local protest group against some activity or in protection of some area, one should
first to make clear whether the members of this group want to protect their personal interests or
represent public interests. In order to get standing (access to doigrthécessary that the group
represents public interests and that itOs able to prove it is so.

Some recommendations about the conditions that a local group of people, thinking of getting standing
in court, should keep in mind:

I in order to represent the lplic in environmental matter as group of people, the group should
organize itself as early as possible and participate in proceedings of the relevant permit or
other act, not start creation of a partnership only after the permit has been issued angpthe gro
wants to dispute it;

I for founding a partnership, a written partnership agreement should be concluded, including the
purpose of partnership to be environmental protection (it could be solely for the area or place
to protection of which the activities gfartnership are aimed, but it does not have to be only
the area under the dispute in the concrete case);

I the public must accept partnership as its represenfimethis, it needs to be proved that the
standpoints of partnership and significant partoofl inhabitants coincide and that activities
of the partnership are accepted. Such accept might be proven with supporting signatures for
the partnership in the issue under dispute (for example, support to protect some area).
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HUNGARY

Csaba Kiss,
Envirormental Management and Law Association

Access to Justice in Hungary

In Hungary, rules that make it possible for the members of the public and for environmental non
governmental organizations to take part in administrative procedures are relatively ligeealssto-

apply. However, there are some instances when government bodies try to exclude certain persons
organizations from administrative processes, most probably to make deuiskimg easier for
themselves. One such example is the participatioengfronmental nolgovernmental organizations

in forestry related cases.

While forests are clearly part of the environment, the forestry authority says that administrative case
that relate to forests are not necessarily environmental cases.

How can that b2 Because the notion Oenvironmental caseO is not based on natural features b
depends on a legal definition. And according to this, all cases are environmental where the
environmental authority participates.

Why is that important? Because the participatdf environmental negovernmental organizations in
administrative and judicial procedures (we call it legal standing) is ensured only in-tadlesb
environmental cases.

So does the environmental authority participate in forestry cases? Yes, in aseseaffecting e.g.
protected forests. In Hungary, there is a unified environmiataire conservatiewater management
authority in place, organized on a regional basis. However, in the aforementioned forestry cases th
nature conservation departmentloé environmental authority takes part in the process.

The legal problem in such cases is that the forestry agency says: these cases are not environmental
nature conservation cases. Consequently, the environmentajoremmental organizations are
excluded from such cases. However, it would be important for the protection of ecological values thal
there is an outside civil control in cases where e.g. the-cldgting of protected forests is permitted by

the forestry authority.

Two sides of the story

As was already mentioned above, the forestry authority says: forestry cases are not environmente
because the unified environmental authority does not participate in the denmkimg as an
OenvironmentalO but only as a Onature conservationO depaFtaentthe environmental neon
governmental organizations are not allowed to take part in the process. By doing so, the forestr
authority in fact limits the environmental questions to matters of air pollution, noise emission, waste
management, etc. and doest consider forest management an issue where outside players such as
civil society has any say.

On the contrary, the environmental Rgovernmental organizations do believe that management of at
least the protected forests is a matter of public impoetatherefore they want to participate in related
decisionmaking. The first step towards this participation is to get what lawyers call Olegal standing®
i.e. the right to participate. And to get legal standing, such organizations must prove that tasesry

are environmental cases. That is why the environmentalgneaernmental organizations say that
forestry cases where the environmental authority participates are environmental cases at the sar
time, even if only the nature conservation departmeadtise in the process.
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Legal arguments

From among the international laws, thecedled Aarhus Convention guaranteeing participataylyts

in environmental matters is invoked, also by referring to its principle that wide access to justice must
be safeguated.There is no general or specific EU law that is referred to; however, there is extensive
reference to the Hungarian Environmental Protection Act in the legal disputes. This Act is the one that
guarantees legal standing for environmental-governmentborganizations, however, this is also the
norm which is not clear enough and needs further interpretation in administrative and judicial
procedures.

Cases

There are two typical cases that illustrate this problem. In one of them, a local environmental non
governmental organization called NTE has learnt that the seffircf a boar (wild pig) breeding zone

and the building of a surrounding metal fence were permitted in a protected forest by the forestry
authority. The nature conservation department of thir@nmental authority has been involved in the
process. NTE claimed legal standing in the permitting process which was refused by the forestry
authority. NTE has filed a lawsuit against the forestry authority at the competent County Court. The
court, howeer, has interpreted the law differently from NTE and stated in its order No.
14.Kpk.21.022/2008/2. dated 23 May 2008 that if not the environmental department of the unified
environmental authority was involved in the case but another department in afargure
conservation (as was the case in the given procedure), the case cannot be considered an environmental
one, and consequently, there is no legal standing for environmentgbremmental organizations.

In the other one, a local environmental fgovernmental organization called FTE has learnt that a
forest management plan is to be adopted for a forest including protected areas. Again the nature
conservation department of the environmental authority has been involved in the process. FTE claimed
legal standing in the permitting process which was refused by the forestry authority. FTE has filed a
lawsuit against the forestry authority at the competent County Court. The case is still pending but there
is hope for an outcome different from the abowe,that the court will grant legal standing to FTE.

The environmental problem behind both cases is whether the management of protected forests takes
into account the ecological criteria. Some civil society groups believe that the deuikimg in
certaincases is faulty and does not guarantee a sustainable management of valuable natural areas.

In the first example, the court case was lost, while in the second example the case is still pending.

Our Recommendations

We do not agree with the decision of theud where the legal standing of NTE was refused. We
believe that the judgment is unsubstantiated and contrary to both the letter and the spirit of the Aarhus
Convention and the Environmental Protection Act of Hungafg.believe that a correct and inchesi
decision both by the administrative authorities and the courts would be granting legal standing to
environmental nomgovernmental organizations in forestry cases where protected natural values are
affected. This would stem from the applicable laws kbem from a natural logic, i.e. the involvement

of expert public into the decisiemaking enriches the process and makes decisions better and more
sustainable.

We recommend to the competent authorities (including the courts) to reconsider their stampoint a
provide an opportunity for the public to participate in environmental deempking, especially if it

affects a rare natural value and the inclusion of outside players would mean more knowledge and
expertise in the process.

We recommend to practitiondawyers not to accept any time a refusal of legal standing from
government authorities and fight for more inclusive decisi@king processes (also referring to the
Aarhus Convention and the practice of the Aarhus Convention Compliance Committee that has
reinforced participatory rights numerous times) until a favorable court decision guarantees a
meaningful say.
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SLOVAKIA

Eva Kova#echovi,
VIA IURIS

Access to Justice in Slovakia

Typical legal problem regarding access to justice in environmental matt&ievakia is, that the
administrative bodies do not accept NGOs, as relevant parties of procedure. The exception is in cas
when the relevant act exactly define, that NGO is a party of administrative proceeding, if it meets the
conditions to be a party dfhe proceeding, which are defined in the relevant act. In this point of view
we can see three different groups of acts, where are defined conditions for participate in administrativ
proceedings in environmental matters.

1. acts, which expresslyysa that NGO should participate in the administrative proceeding, if it will
meet the conditions. The conditions for becoming a party of the administrative proceeding, under thit
acts, are relatively liberal and easy to meet and if an NGO becomes afpsuth@rocedure, it can

also challenge the final decision of the administrative authority at the court. The relevant Béstare

on environmental impact assessment (EIA), Act on integrated pollution prevention control in
environment (IPPC) Act on gememodified organism (GMO) and an Act on Environmental liability.

2. acts, which expressly says, that NGO should participate in the administrative proceeding only a
Osubject participatingO, not as Oparty of proceedingO. dSubject participatingO masemwehker
position in administrative proceeding in comparasion with subject, who is a party of proceeding. It
means, that in decisiemaking in environmental matters under this acts environmental NGOs (or
other public participants) do not have this tigh

I right of the public that due account is taken of the outcome of the public participation,
I right of the public to be informed about the whole text of the decision, including justification,

I access to judicial review of the decision, including mestad/or procedural illegality of the
decision or of the inactivity of the administrative authority.

The relevant acts al® Act on Nature Protection and Forrest Act in all administrative proceedings
under this acts and Act on integrated pollution preventmmtrol in environment (IPPC), and Act on
genetic modified organism (GMO) in some administrative proceedings.

3. acts, which do not specifically says something about participation for NGOs in administrative
proceedings according this acts (because ofabe that some of those acts do not say nothing about
the question, what are the conditions for legal standing, or some of those acts says only, what are tl
conditions for legal standing for other subjects but not NGOs). The conditions for partitipatio
according this acts are defined in general act for administrative proceedings, the Administrative Act.

Administrative act in general make a possibility how to participate in administrative procedure for
subjects, Othose rights, interest protectedwyolr obligation, could be affected by decision made by
administrative authorityO, or those who assure this facts, until the moment, when it is disprove. But i
fact, competent administrative bodies frequently do not respect the right of participatioa in
decisionmaking process, often deciding that NGO is not affected by the activity subject to the permit
proceeding. Almost ever, if there is an administrative proceeding under those acts, which do no
exactly define NGO as a party of proceeding. Fos tleiason, the involvement of environmental
NGOs in proceedings under acts, defined in point one, is often the only way for members of the publis
to participate and to protect their legitimate interests.
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Two sides of the story

The public administratio is not aware of the importance of public participation in environmental
decisionmaking, with public authorities and officials often seeming to perceive public efforts to
participate in the permit proceedings as burdensome or as an obstacle to thecptoper of
administrative proceedings. Public authorities mostly do not accept the fact, that with their decision in
some administrative environmental proceeding could happened, will be NGOs rights, interest
protected by law or obligation anyhow directjeated. In their point of view, it is absolutely clearly,

that based on their decision will no change happened in rights, which belongs directly to NGO. Then,
there will be not a new obligation for NGO based on decision and lastly, no interest proteleted b
which belongs directly to concrete NGO will be affected.

Second point of official bodies argumentation is based on another simply and formal fact. In their
point of view, if, in the concretely act, there is not exactly defined, that NGO couéfteereaching

the conditions, a party of proceeding, there is no legal possibility for NGO to reach the status for party
of proceeding. There is no right for NGO, pursuant to act, which define, that NGO cannot reach the
conditions for being a party ofrgceeding. If a legislator will have this allowance for administrative
proceeding under this acts, he will do so exactly in that concretely act (as he did so, for example, in
administrative proceedings like IPPC, or EYsee above).

Legal arguments

From the field of the international law, the-salled Aarhus Convention, guaranteeing participatory
rights and also right for judicial review of decisions in environmental matters, is applicable. Special
importance for the problem of Oadmissible NGO mentsO has itsrt. 9.2, according to which
Omembers of public concernedO, including environmental NGOs, shall have right to challenge the
Osubstantive and procedural legality of any acts, decisions or omissionsO concerning the activities
under Annex | othe Convention. Also art. 9.3, is very important for Omembers of public concernedO,
but is not so clear enough as art. 9.3. Aarhus Convention entered into force in Slovakia on 5 March
2006 when the Convention was ratified.

There is no general or specifit) law that is referred to; but, as for Slovak legislation, most important
are the provisions of Administrative Act, where are defined generally provisions for Oparty of
proceedingO (see above). Only party of proceeding has right to challenge and singirttsérative
decision before the court, according Civil Procedure Code. Definitely, the conditions for being a party
of proceeding should for sure be interpreted and applied consistently with the provisions of the Aarhus
convention.

Lastly, there are fewnore important acts, which are described in the text above.

Cases

There are two typical cases that illustrate this problem. In one of them, an environmental non
governmental organization called VLK had been a party of proceeding, according its arghatetst, t
rights and its interest protected by law could be affected by administration decision made in the
permitting proceeding for chemical affussions (pesticides) executed in National Park (which is area
under very high level of protection according Nat@onservation Act) against wobdrer (bark
beetle), by the regional environmental state authority. The regional environmental state authority
disqualify VLK from the permitting procedure, because, because in its point of view, there is no right,
or inteest protected by law, which directly belongs to NGO in this type of administrative procedure
and which could be affected by decision. Secondly, there is no special act (included Nature
Conservation Act), under which conditions could VLK be a party of ggding in this type of
administrative procedure. VLK has filled a lawsuit against the regional environmental state authority
and its decision, and its arguments were made mostly on the Aarhus Convention rights.

In the other one, there were local peoptanf a small town in controverse against new waste dump.
Operator of this waste dump submitted an application for a sitting permission to placed a new waste
dump, which should be situated directly in the town, only 400 metres from the historical cehtre of t
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town. One of the citizens claimed legal standing in the permitting process, according his argument
that his right for private life, healthy environment and his property rights will be violated and that are
the reasons, why he claimed a legal standirtgs was refused by the regional building authority,
because there could not be violated this rights, from that reason, that this citizen lives not in place
which is so close to the waste dump, where this rights could be affected and violated. Citflladhas

a lawsuit against this decision.

First case was about permission for chemical affussions (pesticides) executed in National Park (whic
is area under very high level of protection according Nature Conservation Act) againsbeveod
(bark-beetld. VLK set out, that using pesticides in National Park is inadmissible and very harmful for
the nature in National park.

Second case is about sitting permission for a new waste dump, which should be situated directly in tr
town Pezinok, only 400 metresofn the historical centre of the town. Near to the town is one more old
waste dump, which is closed already. Influences of the new waste dump on health of local residenc
would be much more harmful in comparison with the old one, if this will be permitted.

In both cases is the judiciary proceeding still pending, both in second instance (after giving an appeal
First case was lost in first instance, in second instance the Supreme court start a preliminary ruling ¢
European Court of Justice. Second casecttizen won in first instance, now is he waiting for final
decision in appeal proceeding before the Supreme court.

Our Recommendations

We do not agree with the decision of the administrative bodies where the legal standing of was
refused. We believe thah all cases (not only in this two examples, but in all permit proceedings
subject to environmental impact assessment (EIA) procedures, for example the permitting of
highways, power plants, mines, waste dumps, chemical factories, and many permit preceeding
have aserious impact on nature etc.) where is some need for environmental protection, is absolutel
necessary to have some participants with all rights, which belongs to party of proceeding accordin
administrative act. There is no other party ofgeeding, then the members of public concerned, who
will fight for environmental rights, because of the fact, that the other parties of the procedures have
their own interest on decision, which is almost ever not in favor with environmental protectjon. So
our opinion is, that public authorities should always, if it is somehow possible, allows legal standing
for public, and take the general publicOs comments and positions into account

It can be recommended to the environmental NGOs and their lawyerdlaseng arguments:
I itis necessary to use the arguments based on Aarhus Convention,

I the interpretation of provisions in Slovak law, which execute Aarhus Convention must be
interpreted in compliance with the principles of Aarhus convention, not against it,

I argument, that there is nobody who is responsible for protection of environment (right for
favorable environment) and has a real possibility to be a party of proceeding and real interes
for protection the environment. Therefore, the provisions in admatiigt act, in
environmental cases, should be interpreted in favor for environmental NGOs.

Finally, we believe, that for the competent administrative authorities and courts, will legal standing of
NGOs help in their decisionmaking. The decisions will beclmmore objective and legitimist, if in

the administrative proceeding is, as a party of proceeding, some environmental NGO, which ha:
arguments, based on expertise a scientific knowledge for environmental protection and if there ar
some opposite argumerftem other point of view, then applicant or investor has.
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SLOVENIA

Tina Divjak,
Legal Informational Centre for NGOs

Access to Justice in Slovenia

The most typical legal problem in Slovenia regarding access to justice is the problem of legad standin
According to Environmental Protection Act (EPA) the public concerned in environmental procedures
includes persons permanently residing in the area concerned or owning or possessing a real estate and
norrgovernmental organizations (NGOs) if they haveustaof an environmental protection Ron
governmental organization acting in public interest. However, NGOs gain such a status if they fulfill
several conditions set by EPA, which are very strict (e.g. the number of employees, 5 years of activity
in the fied of environmental protection, financial audit) and almost preventing NGOs to gain the
aforementioned status.

Furthermore, the Ministry of the Environment started issuing decisions only in 2009, although the
Implementing Act, on the basis of which thetssacould be granted, was in force since 2006.

Two sides of the story

On one side there are arguments of the Ministry of the Environment claiming that the conditions for
the status are not too strict and were actually made easier with the last amemnd&ERAL Under

these changes the ministry refunds 50% of the costs for the financial audit if NGO gets the status
granted.

On the other side there are NGOs claiming that despite this last amendment the conditions are still too
strict. Furthermore, severBliGOs submitted an application more than a year ago and still have not got
any response from the Ministry, even though the General Administrative Procedure Act states that the
decision in such procedures should be issued not later than in 30 days.

Legal ar guments

Both sides are referring to the Aarhus Convention (AC). The Ministry claims that Slovenia is in
compliance with the Convention, since the AC does not determine specifically, which conditions
NGOs have to fulfill in order to gain a status to aqgbublic interest and leaves the conditions to be set
by the country itself.

NGOs claim that Slovenia is not in compliance with AC because of strict conditions and slow
responses from the Ministry of the Environment. Without a status of NGOs acting in imitest
they do not have access to justice.

Cases

The case of DOPRBIrdlife Slovenia, in which NGO wanted to gain status of an accessory participant
in the procedure of issuance of an environmental permit for the construction of a wind farm. Because
of the conflict between EPA and Environmental Conservation Act the case lasted for four years and
eventually after an appeal to MoE in a 2nd instance administrative procedure DOPPS finally got the
status of the party in this procedure.

Another more recentase is the case of Friends of the Earth Slovenia, which sent a notice before
before filing a lasuit to the Ministry, where they requested that a status of NGO acting in public
interest should be grantetito them. After 10 days they got a response fromMim@stry that they

have to complete their application in order to get the status. FoE finally got the status in September

1 This notice was sent almaostyear after the request was submitted.
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2009, more than a year after they submitted their application, even though general Administrative
Procedure Act states that the demisin such procedures should be issued not later than in 30days.

In both described cases there are no disputes about specific environmental problems, since tt
problems described are more procedural, referring to lack of implementation of AC.

Our Recom mendations

We agree with the final decision made by the administrative court. In June 2006 the court finally rulec
in favour of DOPPS (BirdLife Slovenia) in the case vs. MoE (wind farm Volovja reber case). The
ruling was that associations can gain statfisro accessory participant not only on the basis of
provisions set in Nature Conservation Act (NCA), but also on the basis of provisions set in
Environmental Protection Act (EPA). The grounds of the judgment clarified that the status gained in
accordanceat one act does not exclude the status gained in accordance to the dther act

There is a raising question whether a complaint to the Aarhus compliance committee should b
submitted, because of the strict conditions set by EPA. In order to gain a statttsgfin public
interest NGOs have to fulfill very strict standing conditions which could mearcompliance with

AC.

On the basis of the ruling in the Birdlife case we recommend NGOs to argue MoE decision if they are
excluded from the procedure on thasis that they have a status according to Nature Conservation Act
and want to gain status according to Environmental Protection Act. Because having one status dot
not exclude NGOs to gain a status on the basis of another environmental act.

Changes to ER should be done and the conditions to gain the status should be made less strict
enabling more environmental NGOs to act in favour of the environment.

We recommend to the authorities to respect the ruling made in the Birdlife case and in any othe
similar cases enable or approve the status of acting as accessory participant to NGO on the basis
EPA or NCA. Only with this kind of practice NGOs will have an opportunity to participate in
environmental procedures that affect the environment.

12 The key gestion in this case was if tl@ervention, for which an environmental permit has to be issued, could or would have any impact
on nature or its conservation. After that the status of the associatiold &ieotested if the association was founded for acting in public
interest for the protection of that part of nature for which the intervention is envisaged.
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Justice & Environment (J&E) is a European network of environmental law organisations.

J&E is an non -profit association with a mission that aims for better legislation and
implementation of environmental law on the national and European Union (EU) level to
protect the environment, people and nature. J&E fulfils this mission by ensuring the
enforcement of EU legislation through the use of Europ ean law and exchange of
information. J&E was created in January 2003 and founded as an non -profit association in
September 2004.

J&E currently comprises six full -member organisations: Environmental Law Service, Czech
Republic (EPS); Estonian Environmental Law Centre, Estonia (EELC); Environmental
Management and Law Association, Hungary (EMLA); ...KOBTRO b Coordination Office of
Austrian Environmental Organisations, Austria; Legal -Informational Centre for NGOSs,
Slovenia (PIC); and the Centre for Public Advoca cy, Slovakia (VIA IURIS).

J&E also has six associate members: Environmental Justice Association, Spain (AJA);
Centre for Legal Resources, Romania (CRJ); Front 21/42 CitizensO Association, Macedonia
(Front 21/42); MilieuKontakt International, the Netherlan  ds (MKI); Independent Institute of
Environmental Concerns, Germany (UfU); and Green Action b Friends of the Earth Croatia,
Croatia (ZA).

All J&E activities are based on the expertise, knowledge and experience of its member
organisations. The members contri bute their legal know -how and are instrumental in the
initiation, design and implementation of the J&E work programme. The strong grassroots
contacts of the members enable J&E to concentrate on Europe -wide legal issues and
horizontal legislation, notably t he: Aarhus Convention, environmental impact assessment,
environmental liability, pollution, Natura 2000, transport and the building of legal capacity.

Within these fields J&E: carries out analysis, compiles case studies and joint position
papers; formulat es strategic complaints, encourages discussion and legal education; and
conducts outreach activities. Thus J&E provides added value from civil society to
legislators and adds tangible benefits by broadening public knowledge of EU law and
legislation.

To carry out its programme of work J&E relies on a number of donors and supporters. First

and foremost the members themselves financially contribute to the network. However J&E

has been supported by: the European Commission through the LIFE+ programme, the
International Visegrad Fund (IVF), The Ministry of Housing, Spatial Planning and the
Environment of The Netherlands (VROM), the Sigrid Rausing Trust and its own member
organisations
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