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1. General information on transposition of SEA Directive in transport sector
a. Names of acts

There is no specific regulation about SEA in tramsgector. SEA Directive has been transposed
into Estonian national legislation vianvironmental Impact Assessment and Environmental
Management Systems Act(hereinafter referred to as the EIA Act), adop2ef Februar 2005, in
force since 8 April 2005.

With the new EIA Act, amendments were also adogedPlanning Act?, regarding SEA for
spatial plans.

b. Transposition in time?

Transposition has not been carried out in time. BbtAis in force only since 3 April 2005, whereas
the deadline for transposition of the SEA Directivas 21 July 2004.

Before the new EIA Act, the environmental impacsessment was regulated by Environmental
Impact Assessment and Environmental Auditing Atd @A Act). The old EIA Act did foresee an
obligation to carry out SEA for certain plans, Inat procedural requirements were established for
SEA. Moreover, SEA as such was not required fotiapplans at all (there was only general
requirement mentioned in Planning Act, that purpokepatial plans is, among other things, to
assess impacts of realisation of the spatial @ad even this vague requirement was not applied to
all spatial plans).

c. Overall framework of SEA in legal system

SEA is obligatory for strategic planning documettiat create basis for activities with significant
environmental impact or that are certain spatiahpl Strategic planning document in the meaning
of EIA Act can be any kind of plan, programme oatdgy that is established by the legal act of the
Riigikogu (Parliament), the Government of the Republic, aegomental authority, a county
governor or local government body. Concerning fpans sector, most significant plans are
development plans and spatial plans.

Thematic development plans are composed by relenamstries and they create a basis for State
Budget. Such development plans are adopted by gmesttal decision. The basis for adopting and
procedural requirements for such plans are reglilayeRegulation No 302 of the Government from
13 December 2035wvhich determines that thematic development plaessapposed to “reflect”
objectives of one or several fields of developmantl measures, necessary for reaching those
objectives. This definition is quite vague so inist possible to determine what kind of plans can

! Keskkonnamdju hindamise ja keskkonnajuhtimissimsiseadus — Riigi Teataja (Official Journal) | 20Q5, 87
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and which cannot be thematic development plans,Alse procedural requirements for adopting
such plans are rather vague, for example there narespecific requirements about public
participation and no reference to obligation ta'gaut SEA.

Spatial plans determine conditions for land-useer&hare four levels of spatial plans: national
spatial plan, county pl&ncomprehensive plarand detailed plah The plan of more detailed level
must be in correspondence with the plan of moreeggnevel. All of these plans determine
conditions for establishment of infrastructure pot$, including routes for roads and railways etc
(with different level of generalisation). PlanniAgt sets detailed procedural requirements for the
spatial plans, including requirements for publictisgpation. As for SEA, Planning Act refers to
obligation to take SEA results into account whii®ating a plan.

Since 27 March 2007, there is a specific regulaitoRlanning Act for “line-constructions” which
include several municipalities — this term coveosads and railways, but also other type of
technological constructions. According to thesecegbderovisions, location for a line-construction
shall be determined in a county plan and it is mreguthat several alternative locations must be
considered in decision-making process.

From legal nature, SEA proceeding is not independeteeding with a separate final decision, but
a procedural stage in decision-making process aboyian. The two main stages in SEA
proceedings are stages of scoping SEA and caroubghe assessment. In first stage, the result is
SEA programme which should determine the coverage of the SEA mathe persons and
authorities who should be consulted, as well aspian for SEA. In second stage, the resuBE#\
report, which is approved (or not) by the Ministry of E@mnment or its county departments (the
approving authority depends on territorial extefipassible effects).

According to subsecion 1 of Section 35 of EIA ABEA shall be initiated by the relevant authority
at the same time with initiation of preparationtbe strategic planning documericcording to
subsection 1 of Section 40 of the EIA Act, the SEport is a part of the strategic planning
document — so the plan itself is ideally resulaofintegrated process of planning and SEA where
conclusions of SEA have been taken into accouabinse of forming the plan.

It must be noted, however, that such integratedge® has fallen under heavy criticism from behalf
of practitioners. Therefore, amendments of EIA A in preparation by Ministry of Environment.

It is likely that in result of these amendments tbgal relation between SEA and the plan will
change (SEA proceedings will still be part of pleagnproceedings, but SEA report will no longer
be part of the plan, but rather annex to the ptaa separate documént.

2. Reasonable alternative assessment and significaritexts (Article 5/1, Annex 1 (f) and
(h))
a. Transposition
i. List in detail transposition provisions on arti&ld and Annex 1
Article 5(1) of the SEA Directive has been transgggbsito national law with Section 40 of the EIA

Act which states thatSEA report is part of the planning docunief@ection 40 (1) of EIA Act)
and that tipon a strategic environmental assessment, itgsired to explain, describe and assess

* There are 15 counties in Estonia

® Comprehensive plan determines land-use condifames municipality

® Detailed plan establishes land-use conditions|lysiox single lot or several lots

" The conclusions of current analysis have been roadmsis of current legislation, not taking inez@unt the
possible future amendments and their consequences
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the significant environmental impact resulting framplementation of the strategic planning
document and the main alternative measures, aesvand tasks, having regard to the objectives
and territory of the strategic planning docunief@ection 40 (2) of EIA Act).

Requirements of Annex 1 (f) and (h) have been passd by Section 40 (4) of the EIA Act which
provides list of aspects that need to be reflectéde SEA report. This list includes:

- a description of the potentially affected envirominduring preparation of the strategic
planning document and in the case of alternativeetigpment scenarios, including the
comparison of alternatives and the probable devalent if the strategic planning document
is not implemented (Section 40 (4) 3));

- an assessment of the potential significant dinectirect, cumulative, synergistic, short and
long-term, positive and negative environmental iotpaincluding impacts on human health
and social needs and property, biological diverspgpulations, flora, fauna, soil, water
and air quality, climate changes, cultural heritaged the landscape, an assessment of the
possibilities of waste generation and a descriptainthe methods for impact prognosis
(Section 40 (4) 6);

- an outline of the reasons for selecting the altéiieadevelopment scenarios dealt with
(Section 40 (4) 9));

- an overview of how the best alternative developreeemnario was achieved (Section 40 (4)
10)).

ii. All provisions transposed?

In general, the transposition seems to be compléiere are some minor differences between
Directive and national legislation.

First, Annex 1 (h) requires that the SEA reportuidtianclude not only information on the likely
significant effects to listed environmental factobsit also to the interrelationship between these
factors. Section 40 (4) 7) of EIA Act requires ti&A report should include information about the
“interconnection between different impdatdich might not be quite same.

Secondly, Section 40 (4) 6) of EIA Act does notlude requirements of information on
“permanent” and “temporary” effects which are reqdiin Annex 1 (h) of SEA Directive.

b. Analyse framework, quality and application of
i. “reasonable alternatives”

Section 40 (2) of the EIA Act prescribes alternesivas main alternative measures, activities and
tasks, having regard to the objectives and territorytloé strategic planning documéntHowever,
in more specific requirements to the SEA reportA Bict does not use the ternréasonable
alternative$ or even just alternative$ in SEA proceedings. Instead, the terraltérnative
development scenaribss used. There are no further specificationscaw/lhat kind of alternatives
should be under consideration.

According to Planning Act, the establishment oféliconstructions” (including roads and railways)
through several municipalities requires consideratif several locations on county plan level — it
must be concluded that SEA of such county plan Ishoansider different kind of locations as
alternatives. However, this raises questions whettiterent means of transport can be considered
in such SEA as alternatives at all.

In practice, the construction of roads as such ¢lvim Estonia involves mainly reconstruction of
roads, but sometimes also new bypasses) is usuallgubject to SEA, but EIA, so no alternatives
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for location (at least not in very wide area) offetent means of transport are considered. The
reason could be that the SEA is made to the sga#ak that are composed for the whole territory
of a municipality or county and include routes foads and railways. In such cases, different
location alternatives are assessed.

For example, in proceedings of comprehensive dpalia of Rae municipalify different location
alternatives for Tallinn railway detour were asselssThe objective of this detour is to direct the
railway traffic of dangerous substances out ofifall currently the traffic of dangerous substances
(oil, chemicals) goes via railway through Tallinm Kopli harbour, but the purpose is to build
another railway to another harbour outside Tallifhe detour covers wide area of Estonia and
several municipalities. In SEA proceedings, Raallgovernment considered only these location
alternatives which were designed in expert “preesssient” (not SEA) for the whole concept of
this detour.

However, in many cases the spatial plans that kesftatoutes for new roads or railways have been
adopted already years ago when SEA was not obtigaidis is also the case with Tallinn detour,
the route for which was already set in place injittaaa county spatial plan in 1990s and is thus
already reflected in comprehensive plans of relewamicipalities.
ii. description of respectivisignificant effects”
We don’t have sufficient information about SEA pgree to give adequate overview about how the
concept of significance is analysed in practicepéeslly regarding different environmental
factors). We can say that in general, SEA expernd to focus on short-term rather than long-term
effects, and that assessment of cumulative, secpadd synergetic effects might get less attention.
3. Public participation (PP, Article 6 and 7)
a. “Early and effective opportunity within appropriate time frames” to express
opinion on “draft plan”? (transposition and in practise?)
i. At what stage in planning procedure does PP tadkeefl
Art 6 of the SEA Directive has been transposed &gtiSn 37 of EIA Act, subsection 1 of which
foresees thamotification of the public display of and publicrsultations regarding the strategic
environmental assessment programme in the offigidlication Ametlikud Teadaanded, in a
newspaper and on the webpage and electronicalljpyrsending an unregistered letter or a
registered letter to authorities and persons spediin clause 36 (2) 3) of this Act, the organisati
uniting non-governmental environmental organisasioend agencies and persons specified in
subsection 36 (3) of this A&o, the notification must be:

- published in specific website for official annourents (Ametlikud Teadaandép)
- published in newspaper
- published at the webpage

- sent to authorities and persons, specified in 8@@&6(2) of EIA Act by e-mail or ordinary
mail or registered malil

- sent to organisation uniting environmental NGOsehyail or ordinary mail or registered
mail

8 The SEA report was on public display in June 2@B&;plan itself has not been adopted yet
°® www.ametlikudteadaanded.ee
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- sent to agencies and persons specified in Sectg8) y e-mail or ordinary mail or
registered mail.

Section 41 of the EIA Act which regulates publioatiof the SEA report, also refers to Section 37
as procedural requirements for publication.

Therefore, the public and relevant authorities hap®ssibility to participate in two stages of SEA
proceedings: in stage of SEA programme and in sthgetual public display of the SEA report. At

the stage of SEA programme, public has to havesacte the draft plan or at least terms of
reference of the plan (Section 37 (2) 3) of the B¢t provides that notification about public

display of SEA programme shall includiné time and manner of accessing the terms oferters

or draft strategic planning documéht

It must be noted, that participation in SEA progegs does not necessarily mean opportunity to
express opinion on draft plan. In stage of SEA paogne, everybody has right to express opinion
about the SEA programme (Section 37 (4) of EIA Ab)t SEA programme is just determining
structure and relevant issues for the SEA repod. fér the plan itself, in spatial planning
proceedings the draft plan shall be publicly digpthbefore its adoption, but for development plans
there are no specific requirements for public pgrétion at all. However, in practice SEA
proceedings are used to receive comments on dalf & well (but there have been cases where
authorities restricted the right to express opinioiSEA proceedings only to SEA programme or
report (ie only to conclusions of expert on thesef§, but not to the plan itself — because the plan
might go through separate public display and proced

ii. Does legislation provide for early and effective&®R stage when all options

are open?

Taking into account the fact that public is actpafivolved already in stage of SEA programme, it
can be concluded that this means early public @paiion at a stage when all options are open
(usually, the SEA programme also determines altee®s that need to be considered in SEA
report).
The effectiveness of public participation is, hoegvquestionable.

First, there is question whether public is effegtyvinformed about the SEA proceedings. When
notifying about the public display, the notificatichould include information abotlte time and
manner of accessing the terms of references ot dtaftegic planning documef(fection 37 (2) 3)
of the EIA Act). There is interesting difference tween regulation about EIA and SEA
proceedings, regarding means of publication ofdbeuments: In the EIA proceedings, both EIA
programme and report must be published electrdpical the webpage of the decision-maker
(Section 16 (6) of the EIA Act), whereas there @gssuch obligation concerning SEA programme
and report. In practice, the electronic publicai®nevertheless used and the documents are usually
(with exceptions of some small municipalities wytobably limited IT capacities) published on
webpage of the decision-maker, SEA supervisor eneSEA expetf. However, in case the SEA
documents and draft plan are made public onlyénldlcal municipality or environmental authority,
it may be difficult for public to participate atdlSEA proceedings.

Secondly, there is question whether legislationvigles sufficient time-frames for participation.

The public display of SEA programme shall lasteatst 14 days (Section 37 (3) of EIA Act) and
public display of SEA report at least 21 days (Becdl of EIA Act). This is sufficient only in

19 0f ca 70 SEA reports, published until Septemb&72@ess than 10 were not published electronically
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cases of simple plans, involving smaller areadrategyies, but definitely not for more complicated
plans which might have great environmental impacts.

b. PP in transboundary context (transposition and in pactise)
i. How is the public of another country informed abwahsboundary SEA?

According to Section 46 (6) of EIA Actttfe competent authorities of states shall ensuaé tiie
public and authorities of the state which is likedybe significantly affected are notified and allo
them sufficient time for the submission of opiniand agree on all the necessary procedures and
an actual schedule for relevant consultationk is not completely clear what exactly are the
obligations of Estonian authorities in this regandeven, if there are any obligations. The praisi
seems to leave this matter up to the authoritiegtee upon.

However, Section 46 (7) of the EIA Act providestthtihe strategic assessment of transboundary
environmental impact originating in the territory the Republic of Estonia shall be organised and
the Republic of Estonia participates in the strategssessment of transboundary environmental
impact originating in the territory of another séapursuant to the procedure provided for in
international agreements Therefore, should any obligations towards inwshent of public of
another country into the consultation proceedings from international agreements, Estonian
authorities should fulfil these obligations.

ii. Are all important documents translated?

The EIA Act does not refer to this matter in anyywagain, more specific obligations may rise
from international agreements.

4. Decision Making (Article 8 and Article 9)
a. How are Article 5/1 and Annex 1 (f) and (h) consided in decision?
I. Transposition in general, practice in general

Section 43 of the EIA Act requires thapon preparation of a strategic planning documerthe
following shall be taken account of:

1) the results of the SEA and the adoptexitoring measures;
2) the opinions submitted by authoritied @ersons to the extent possible;
3) the results of transboundary consultasio

This approach is clearly corresponding to the nreanf SEA Directive in best way as Art 8 of the
Directive provides that the SEA results shall Hdeetainto accountduring the preparation of the
plan or programme and before its adoption or sulsinis to the legislative proceddre

However, this approach has proven to be difficulbé put into practice as the separately regulated
planning and SEA procedures are not compatible fonrene. As indicated, SEA should be
initiated together with initiation decision for tlpdan so the preparation of planning document and
SEA should actually run parallel — which makesfiicult to understand how and in which stage of
decision-making the SEfesults should be taken into account. In practice, the &#arried out to
the draft plan, whereas the draft is often at stalgere it is difficult to add additional alternatis
into consideration.

It is also not clear what the consequences woulith loase the SEA results would not be taken into
account. In this regard, the regulation of SEA prhae is different of EIA procedure, in which the
decision-maker has to give reasoned justificatioits decision in case it does not take into actoun
the results of EIA (subsection 2 of Section 24 o®A EAct). It is questionable whether such
regulation is in line with SEA Directive. Howevexs said, the integrated procedure of SEA within
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planning procedure might create difficulties inidefg how and in which stage of decision-making
could the evaluation be given about whether SEAltefave been taken into account or not.

ii. Does (and to what extent) the decision have to itstkeaccount the
environmental report in particular with regard limanative assessment and
significance of effects?

As mentioned, SEA is part of the planning procecamd the SEA report is a part of the strategic
planning document and upon of preparation of a,glaresults of SEA shall be taken into account
of (Section 43 of the EIA Act).

According to subsection 4 of Section 40 of the E&t, the SEA report must reflect inter alia
comparison of alternatives (if there are any) a#i a® the probable development if the strategic
planning document is not implemented, also an maittif the reasons for selecting the alternative
development scenarios dealt with, and an overviéwhaw the best alternative development
scenario was achieved. Therefore, ideally the dectiabout the plan should already express the
final solution that takes into account all consadiems in SEA (including comparison of
alternatives).

Also, there are some requirements to the informati@t needs to be notified about the decision
after it has been adopted (Section 44 of EIA Attis information includes inter alia:

- an overview of how environmental considerationsehla@en taken into account in the
strategic planning document;

- an overview of how the results of the strategiciemmental assessment have been taken
into account in the strategic planning document;

- an outline of the reasons for selecting the alterea dealt with.

Therefore, the plan definitely has to take intocart the alternatives and significant effects — in
fact, the plan must be designed according to SE&losions.

b. How are Articles 6 and 7 considered in decision?
i. Transposition in general, practise in general

According to Section 43 of EIA Act, upon preparatiof a plan, the opinions submitted by
authorities and persons must be taken into acdoutite extent possible, as well as the results of
transboundary consultations.

In practice, the results of consultations with jpulare to some extent taken into account while
determining the scope of SEA and the possible enmental impacts, but more rarely in the
formulation of final plan itself.

The transboundary consultations have been rarettipe so there is little experience.
ii. Does (and to what extent) the decision refer tantéitéonal and transboundary

PP process
SEA report, being legally part of the plan (andafip part of the decision about the plan), must
contain an overview of carrying out the strategwimnmental assessment, the results of public
involvement and transboundary consultations (Seet®(4) 11) of the EIA Act).

The SEA report must also contain part where thepgsals and objections from authorities and
persons consulted shall be described and refustk account of the proposals and objections
justified (subsection 5 of Section 37 in concureemgth Section 41 of EIA Act). However, it must

be emphasized that requirements to the informahiahneeds to be notified about the decision after
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its adoption (Section 44 of EIA Act) do not includeerview of the public participation or
transboundary consultations.

There are no specific requirements to the decisinosit enacting plans as administrative acts — this
includes also references to public participatioocpss.

From legalistic point of view, the adopted plamp#&st of the administrative act that adopts the .plan
Therefore, since the SEA report is part of the pilais also part of the final decision about adlogt
the plan, although the final decision itself isuratly formulated in specific administrative act,
which nature depends more precisely on the natupéaa and authority, taking the decision (eg it
can be decision of local municipality, county gowaror the government).

All administrative acts have to correspond to regmients of the Administrative Proceedings Act
(in force since 01.01.2002) which requires thatitten reasoning shall be provided for the isstfie o
a written administrative act and refusal to issureadleviating administrative act. The reasoning for
the issue of an administrative act shall be inctlide the administrative act or in a document
accessible by participants in proceedings and ttheiaistrative act shall contain a reference to the
documerit (Section 56 (1) of APA). Moreover, APA statestthiae reasoning of an administrative
act issued on the basis of the right of discresball set out the considerations from which the
administrative authority has proceeded upon is$tleeoadministrative act (Section 56 (2) of APA).
These considerations should therefore include mé&bion about expressed opinions and interests
and reasons why these interests were not takemaatmunt (if this is the case).

In practice, the administrative acts are often pyojoistified, so the implementation might not be in
line with SEA Directive.

iii. How is public informed on decision?

Notification of adoption of the plan is regulateg $ection 44 of the EIA Act which requiresA “
person responsible for the preparation of a stratgganning document shall give notification of
adoption of the strategic planning document by tet&ic means or by sending an unregistered
letter or a registered letter within fourteen dafter the decision on the adoption is made to:

1) the authorities and persons specifieduhsection 35 (4) and clause 36 (2) 3) of this Act
2) a supervisor of the strategic environtaéassessment;
3) the affected state which participatedransboundary consultatioris.

The authorities and persons specified in the refleprovisions are:

1) Ministry of Social Affairs, the Ministry of Culturghe Ministry of the Environment, the
county environmental department and a local govemrhody (Section 35 (4) of EIA Act);

2) persons and authorities which may be affected aclwmay have reasoned interest in the
strategic planning document (Section 36 (2) 3) Iéf Act).

It is clear that EIA Act does not foresee obligatto notify public concerned about the adoption of
the plan (even if general public would be considexe “affected” or having “reasoned interest”, the
notification about plan would only be possible yablic notification which is not required in
Section 44 (1)). In practice, there have been &mly cases where public has in fact been notified
about adoption of the plan viemetlikud Teadaanded

It is worth mentioning that there is no obligatit@nnotify public or other persons or authoritieatth
participated in SEA proceedings, about approvalS#®A report. This is another significant
difference between SEA and EIA proceedings (in BtAceedings, the approval of environmental
authority to EIA report must be notified publicly).
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However, there is specific regulation about nagificn of adoption of spatial plans according to
Planning Act. Notifications about adoption of syséns must be published in newspapers (in state-
wide newspaper in case of National Spatial Plamggional newspaper in case of county plan, in
local newspaper in case of comprehensive plan taileé plan). This should guarantee that public
is informed about the decisions about spatial pldnspractice, these notifications are often
published as very short texts in small font so #féciency of such notification is really
guestionable.

There is no obligation to inform public about adoptof the development plans.
We conclude that the SEA Directive has not beamspased properly in this regard.

iv. Does the information to the public include the mf@ation provided in
Article 9/17?

According to Section 44 (2) of the EIA Act, uporvigg notification of establishment of a strategic
planning document, it shall be ensured that persbat have to be notified have access to the
following:

1) adopted strategic planning document;

2) an overview of how environmental consitiens have been taken into account in the
strategic planning document;

3) an overview of how the results of thateglic environmental assessment have been taken
into account in the strategic planning document;

4) an outline of the reasons for selectimg alternatives dealt with;

5) a description of the measures proposed the monitoring of potential significant

environmental impact resulting from implementaidnhe strategic planning document.

However, as mentioned before, there is no diretigaton to inform public about adoption of the
plan.

The Planning Act does not foresee any specificirements for the information to be published
about the adoption of spatial plans.

c. Isitassured that Articles 5 to 7 are effectivelypeing taken into account before
the adoption of the plan?

i. Is there a difference in time between the formalpaidn and the actual
political decision on a plan?

As it is difficult to determine when a political @sion on plan is actually made, it is also diffico

say whether the political decisions are actuallgady made before initiating the plan. However,
regarding big infrastructure projects, the politidacisions are indeed often made already before
the relevant plans are formally initiated.

For example, in the Action Programme of the currgoternment for period 2007-2011, it is
promised that government will build the Tallinn-ftarroad partly 4-line by year 2011, that
government starts construction of fixed link betww&aaremaa and main land with goal to establish
the fixed link by year 2015 etc. Formally, SEA tbe fixed link has just been initiated and there is
no SEA initiated for the Tallinn-Tartu road yet e & is not clear whether these projects can be
carried out at all or what should be best altevesti Also, the government has already decided to
participate at Rail Baltica project, although théx@s been no public participation or any SEA
proceedings yet. One could argue, however, thdt pottical decisions express only goals of the
government and not the final decisions about estaient of projects.
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In past, there has been threatening tendency tce maktical decisions on basis of unofficial
feasibility studies. In Fixed Link case, Ministryf &conomic Affairs and Communications
(MOEAC) clearly expressed opinibrthat the decision about whether fixed link shalldstablished

or not, will be made by the government on basighef feasibility study — MoEAC stated that
necessary official planning proceedings (includergvironmental impact assessment) shall be
initiated only after this decision. Only after prst of environmental NGOs to such approach did
government change its position and agreed to iaitsEA, in course of which all alternatives shall
presumably be considered.

ii. Have any political plans been substantially charafest an SEA?

We have no experience that political plans havetsuitially changed after an SEA. There are very
few examples from transport sector, but in othetas, especially concerning development plans,
the usual practice is that SEA is only a formaiityplanning process (there are examples of plans
being adopted by the government already beforegdlsplay of SEA report).

d. Is there a possibility for legal review (appeal) SE decisions (and respectively
the final plan) as well as for the case that an SEAas not been carried out for
the public concerned?

SEA proceedings are just one stage of the procgedmi the plan the SEA is carried out to.
Therefore, the possibilities for legal review aregumably limited. Presumably, the procedural acts
and omissions cannot be disputed separately frenfial administrative act (in case of SEA, the
final act is the administrative act which adopts phan in question). Such legal review is, however,
according to judicial practi¢é possible, in case the procedural rules have bésated to the
extent that makes it clear already in the stagproteedings that the violation would inevitably
cause illegality of the final act or make the aftards evaluation of legality of the act impossilile.

is possible that decision about not initiating S&uld be considered as such significant violation
of rules.

The indicated Supreme Courts’ decision is a uniqtexpretation guide especially for legal review
of violation of procedural rules in environmentadctsion-making (the case in question was
connected to EIA of an oil-shale mine) and henaiegerves to be highlighted here. The Supreme
Court stated that environmental field is so spedtiat person who has standing should have larger
opportunities to dispute the procedural acts séglgrdrom the final administrative act. When
deciding about possibility of legal review, the doonust take into account the significance of the
procedural act and also significance of the allegethtion in fulfilment of the principal procedura
requirements.

The Supreme Court stated that for correct decisiaking in environmental matters, the
administrative procedure has a decisive valueslfit“In most of such cases it is not possible to
decide convincingly that despite of the deficieacim administrative procedure, the final
administrative act is lawful. It is only possibtegresume lawfulness of the final adopted achef t
decision has been made in result of an adminig&ggtiocedure that has been carried out according
to law and principles of administrative procedure.”

Therefore, on basis of the interpretation of thene@ed Supreme Court’s decision, the procedural
acts in environmental decision-making are exempfieam the general prohibition to dispute

™ In letter of MOEAC to Estonian Council of Non-Gemenental Environmental Organisations in June 2005
12 Estonian Supreme Court’s decision of'#ebruary 2007 in case 3-3-1-86-06,
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procedural acts separately from final administeatact. However, the possibility to dispute the
procedural acts depends on the nature of the rightmected to the alleged violation and the
significance of the violation.

The possibilities for legal review may in practise diminished by the fact that there is no legal
obligation to inform public of approval to SEA repand the adoption of the final plan (except for
spatial plans).

The final plan can be disputed by anyone who hasdstg (ie who's rights have been violated or
who has a sufficient interest), except for spailahs which can be disputed by anyone who thinks
that “a decision to adopt a plan is in conflict with awstAr other legislation or that his or her
rights have been violated or freedoms restrictedhgydecision has the right to contest the decision
in court within one month as of the day on whicltohehe became or should have become aware of
the adoption of the pldn(Section 26 (1) of the Planning Act). It has te toncluded that in legal
review of spatial plans, thereastio popularis.

5. What other problems occur with regard to SEA procedings?

Regarding big infrastructure projects, the mainbpgm is lack of regulation for decision-making.
There is no legal structure of decision-making thauld involve strategic decisions as well as
proper selection of locations etc. The Planning ikctudes specific provisions for establishment
(site selection) for projects with significant ingps, but the list of such projects is exhaustive ian
does not include roads or railways. Moreover, thly eequirement for decision-making of such
projects is that the location shall be selectedugh comprehensive plan (which in rule covers only
territory of one municipality). In practice, thelpical decisions about such projects are made by
state government, but the formal decision falldacal government. This creates problems for
public participation in early stage as well as assent of environmental impacts already on
strategic level.

For example, in order to establish the Fixed Liekneen Saaremaa and main land, government has
initiated a plan (and SEA for this plan) which slibconsider different alternatives of such link (a
bridge, a tunnel, continuing ship connection) — tingre is no legal requirement for initiating or
adopting such plan. Such plan has no legal statusuirent legislative system — it is not a
development plan, spatial plan or any other plan hrequired to be adopted by law.

Such paradox situation has been evaluated by Bstarourts in another case — case of South-
Eastern regional landfill aka Laguja landfill. AseMvas the fixed link, this project was also of
regional or even state-wide importance and in d&atisaking, both state and local authorities were
involved. Estonian Supreme Court stated in thise'athat although state authorities have
acknowledged the establishment of the landfill aBomal plan, it is not possible to ascertain that
such plan has been adopted by state authoritiesr&élf selection of location for this landfill was
decided in unofficial proceeding (on basis of aperk opinion), the Supreme court found that there
is no legally correct decision about the locatien, the Directive 2001/42/EC is not followed.
Supreme Court also stated that it is necessaryet@ldp a decision-making process for such
national plans which would also enable to makesil@cs about location.

It could be argued, however, that according to Hstonian Constitution, the government has
powers to execute the domestic and foreign policféke state and according to Section 30 (3%) of
the Government of the Republic Act, the governnmeay assign tasks to a government agency by
an order and that therefore the government has toghssign task to Ministry of Economic Affairs

13 Supreme Courts decision of 9 March 2005 in cas&{9el-88-04
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and Communication to establish a plan for Fixedkl(or any other big infrastructure project). The
formulation about this right seems, however, totb@ vague in order to qualify as act that is
“required by legislative, regulatory or administnagi proceduresas foreseen in Art 2 a) of the
SEA Directive.

6. What is particular positive with regard to SEA proceedings in your country?

Particularly positive is the fact, that in practittee SEA reports are usually available in therimgé
(at least for the time of public display) (althoutjere is no such requirement in EIA Act).

Also, notifications about public displays of SEAgramme and report are obligatorily published at
specific official website (see p 3 a i) which makiesasy for NGOs to monitor the significant SEA

proceedings (though it is not effective way to mfiogeneral public). There is also specific

requirement in EIA Act that environmental NGOs aswve to be notified about public displays in

SEA proceedings.

7. Conclusions
In main parts, the SEA Directive has been correcigsposed into Estonian national legislation.

The transposition is especially purposeful in rdgar integration of SEA into planning process —
SEA is ideally part of the planning process so thatconclusions on environmental impacts can be
taken into account while preparing the plan. Thipraach has not been working very smoothly in
practice because there is no one-to-one compé#tibiitween SEA and planning process. We are of
opinion that the two proceedings can be carriediouinified way, but the SEA and planning
experts are on other opinion.

The essential problem with establishment of bigastiucture projects is lack of clear rules for
decision-making on different hierarchical levelogrnment, county, local government). This
brings along problems with assessing possiblergtefes (alternatives can be different on different
levels), which in turn brings along problems witlibfic participation (in case public is involved in
the process only on local level, it has no possittib participate at the early stage where allap
are open).

In practice there has been a tendency to use fi@abfSEA and planning proceedings only to
formulate decisions that have politically alreadseb made. There have been attempts lately to
change this practice at least apparently — for @@mn Fixed Link project the government
changed the whole planned decision-making procegsnétiated a governmental plan where all the
alternative options should be considered. Also, pewisions about so-called “line-constructions”
have been introduced lately to Planning Act foaklkthment of roads and railways through several
municipalities — quality of implementation of thga®visions is yet to be tested.



